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Uebersee Finanz-Korporation, A. G., 

Appel 

—against— 

J. Howard McGrath, Attorney General and as 
successor to the Alien Property Custodian, 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

This is an appeal (R. Ill) by plaintiff-appellant (28 
U. S. C. 1291) from the final judgment for defendant-appel¬ 
lee (R. 64) and an order denying plaintiff-appellant’s po¬ 
tion for a new trial (R. 110) in an action instituted in the 
United States District Court for the District of Columbia 
pursuant to the Trading with the Enemy Act of October 6, 
1917 (40 Stat. 411) as amended, to recover shares in domes¬ 
tic corporations owned by plaintiff-appellant, a Swiss Cor¬ 
poration, and vested by the defendant-appellee and his 
predecessors as Alien Property Custodian (R. 1-6). 

Opinion Below 

The opinion of the District Court (R. 41) is reported at 
82 F. Supp. 602. 
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Questions Presented 

1. Whether an alleged limited usufructuary interest, 
which was never exercised, of German parents residing in 
Germany in 80 per cent, of the income of the shares of 
plaintiff, a neutral Swiss corporation, owned by their son, 
a citizen of a neutral country, constitutes “enemy taint” 
justifying confiscation of plaintiff’s assets in the United 
States consisting principally of shares of two domestic 
corporations. 

2. Whether plaintiff’s ownership of a wholly owned sub¬ 
sidiary Hungarian corporation, taken in conjunction with 
the alleged usufructuary interest in plaintiff’s shares, is 
evidence of such “enemy taint”. 

3. Whether the circumstances of acquisition of Liech¬ 
tenstein citizenship by the legal owner of plaintiff’s shares 
and his alleged “interest in the welfare of and sympathy 
for” Germany prior to the war are evidence of such “enemy 
taint”. 

4. Whether the District Court’s findings of fact con¬ 
cerning the alleged usufructuary interest in plaintiff’s 
shares and concerning the alleged control of plaintiff and 
plaintiff’s vested assets under the usufruct are contrary to 
the evidence. 

5. Whether the District Court erroneously denied plain¬ 
tiff’s motion to introduce additional evidence concerning 
waiver of the usufruct. 

Statement of the Case 

The statement of the case which follows emphasizes and 
explains the Findings of Fact and Conclusions of Law which 
we consider most important. It is not a chronological state¬ 
ment but such a statement is supplied in Appendix A. 


3 


i 

The decision below approved the confiscation of shares 
of stock in two American corporations which had been 
legitimately purchased by the plaintiff corporation, a Swiss 
neutral, prior to 1936 and long before war was considered 
a possibility and which the Swiss neutral had held contin¬ 
uously since that time until they were vested by the Cus¬ 
todian in 1942. It would be difficult to imagine a type of 
business more difficult to utilize in economic warfare than 
the property vested here. It consists of shares in Harvard 
Brewing Company (Delaware) which owned Harvard Brew¬ 
ing Company (Massachusetts) and in Spur Distributing 
Company, Inc., which sells gasoline to the public through 
filling stations. There is no finding or evidence of concpal- 
ment of enemy financial interests or of any utilization of 
these interests by any enemy. 

Plaintiff purchased the majority of the stock of Harvard 
(Delaware) (about 345,760 out of 625,000 shares) anc of 
Spur (73,039 out of 140,000 shares). Spur and Harvard 
were not wholly owned subsidiaries of the plaintiff and 
their shares were purchased by plaintiff solely as financial 
investments. The plaintiff never intended to and in |act 
never controlled the actual management of Spur and Bfar- 
vard. These companies continued to manage their own Cor¬ 
porate affairs through their own officers (R. 2026, 2Q28, 
2037-2038, 2077-2078, 2090-2091). Mr. John Mason Hough- 
land, founder and president of Spur and its president 
throughout the entire period involved and up to the present 
time, obtained a management contract to operate Spur 
after plaintiff bought a majority of its shares and continued 
to be in charge of the management of its affairs (R. 1197). 
It is worth noting that this same management continued by 
plaintiff was also continued in control by the Government 
throughout the war and obviously was never a management 
hostile to the interests of the United States. 



According to the findings of the Conrt the enemy control 
of the American property could have been exercised only 
if the following series of contingencies occurred. 

• ‘ * • f 

1) The Court finds that Wilhelm and Marta von Opel, 
enemy nationals, might or might not have had a right to 
vote shares in plaintiff, depending on which of three con¬ 
flicting legal theories was followed, “for the protection of’ 
the usufruct (Finding 52, R. 60) which certainly would not 
include voting the shares to subject the property to the 
risks of any venture in economic warfare. 

2) This doubtful claim to voting rights was never 
asserted but if it had been the management of the Swiss 
corporation would have had to follow the most extreme 
view of any legal commentator in order to accept the voting 
direction of Wilhelm and Marta von Opel. 

3) Had the Swiss management allowed the two German 
residents to vote its stock, it in turn would have had to 
vote the American stock according to their commands in 
order to secure control over the American corporations. 

4) Finally, before this theoretical control could become 
de facto control the management of the American corpora¬ 
tions would have had to follow the direction of the Swiss 
corporation as dictated by the voting rights of the enemy 
and in a manner presumably inconsistent with American 
interests in time of war. 

In deciding to confiscate property on account of this sort 
of contingent control based on a series of contingencies the 
court below, we believe, extended the power of confiscation 
of neutral property beyond anything before approved by 
any American or English courts, as we will show by a more 
detailed analysis of the findings. 


-with 


The Facts as Found by the Court 

1. The court found in effect that the plaintiff’s relations 
its Hungarian subsidiary was not a bar to recovery , 

I 

Plaintiff was a neutral Swiss corporation (Finding 1). 
It has held the securities seized by the Alien 'Property 
Custodian in this case since some time prior to 1936 (bind¬ 
ings 2 and 21, E. 52, 55). Plaintiff corporation also owned 
a subsidiary in Hungary, Transdanubia Bauxite (Find¬ 
ings 22 and 28, E. 55, 56). But at no time did it ever 
receive any income from the Hungarian corporation, bind¬ 
ing 31 reads in part (E. 57): 

“ • * * The record does not reflect that the plaintiff 
corporation or Fritz von Opel received any income 
from Transdanubia Bauxite, A. G. at any time.” 

Although this finding is stated negatively, the aclual 
record shows uncontradicted affirmative testimony that no 

income was received (E. 984). 

The only dealings shown by the record with Trans¬ 
danubia Bauxite were the following: During the year 1 
a Hungarian bank made a loan to Transdanubia Bauxite. 
That loan was guaranteed by a Swiss bank. As collateral 
for the guarantee by the Swiss bank in 1939 plaintiff caused 
the Adler Bank, a Swiss corporation, to place 32, 
francs (approximately $7,000.00) as collateral for the Swiss 
bank guarantee (Findings 23, 24 and 25). The guarantee 



was extended from time to time by the Swiss bank at 


the 


request of a director of the plaintiff (Finding 26, E. 56). 
Finally, in November 1942, Transdanubia Bauxite paid the 
loan to the Hungarian bank and the collateral was auto¬ 
matically released (Finding 27, E. 56). 
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The opinion (as distinguished from the findings) states 
that in 1939 Fritz von Opel went to Hungary to speed up 
production of the bauxite. This was prior to the begin¬ 
ning of the war by Germany. The court makes little point 
of this since there is no finding to that effect. The court 
does find, however, that during October, November and 
December 1941 Transdanubia Bauxite shipped bauxite to 
Germany and that Transdanubia Bauxite also executed a 
contract in March 1940 (before war with the United States) 
to ship bauxite to Germany until the end of 1942. However, 
in the spring of 1941, prior to the United States entering 
the war, surface bauxite having been exhausted and mining 
having ceased, Fritz von Opel voluntarily refused requests 
for finances for mining operations in Hungary by Trans¬ 
danubia Bauxite and suggested that the mines be sold or 
leased (Finding 31). There is no evidence that the plain¬ 
tiff ever voted any shares of Transdanubia Bauxite be¬ 
tween 1940 and 1945 (Finding 29). On the contrary Dr. 
Meier, plaintiff’s managing director, testified that the stock 
was not voted (R. 1500). 

The court refused to find that any of these facts con¬ 
stituted doing business in enemy territory. In its opinion 
it stated that these transactions or relations between plain¬ 
tiff and its Hungarian subsidiary did not in themselves 
constitute grounds for barring recovery (R. 49). 

\ 

2 . The court found that plaintiff’s failure to take some unde¬ 
fined n affirmative steps to sever its relations” with its Hungarian 
subsidiary after the war bad some significance with respect to 
enemy taint . 


The only relevant finding which the Court makes or could 
make reflecting prejudicially against the plaintiff in con¬ 
nection with Transdanubia Bauxite is Finding 30 which 
reads as follows (R. 56): 
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“After December 7, 1941 plaintiff corporation never 
took any affirmative steps to sever its relations with 
Transdannbia Bauxite, A. G.” 

The court treats this finding in its opinion as if it had 
some significance in establishing enemy taint (R. 50) infer¬ 
ring that some action of affirmative kind should have been 
taken by Uebersee Finanz-Korporation in order to avoid 
suspicion of favoring enemy interests in some way short of 
doing business in enemy territory. We are not told what 
kind of action of severance would have been appropriate. 
It is hardly conceivable that the court thinks that it should 
have transferred its shares in Transdannbia Bauxite to the 
Hungarian government Indeed, had it done so that might 
have appeared as trading of a neutral company with an 
enemy of the United States. Short of transferring iis 
shares it is difficult to imagine what could have been done. 
There would be no point in writing a letter of disapproval 
to Hungary since Switzerland was a neutral country apd 
not supposed to take sides. It is significant in this conn 
tion that Switzerland owes its very existence during two 
World Wars to the fact that it was able to follow a strict 
policy of neutrality under most difficult circumstances. 

It is therefore clear that the Court on the one hand prkt 
significance on the lack of affirmative steps by the plaintiff 
to sever its connection with its Hungarian subsidiary and 
on the other hand gave no indication, and counsel now 
has no idea, of what steps the Court had in mind or, indeed, 
what steps plaintiff could have taken. 

The Court makes no finding and there is no evidence o 
which any finding could have been made to the effect th^t 
the management of the plaintiff corporation either by wor 
or deed encouraged or aided the use of its Hungarian sub 
sidiary by the enemy. The failure affirmatively to seve 


Transdanubia Bauxite is the only suggestion of enemy taint 
in the findings with respect to plaintiff.* 

3. Findings with respect to the usufructuary right of Wilhelm 
and Marta von Opel , enemies , in the shares of the plaintiff corpora-' 
tion which were owned and title to which was held by a neutral , 
Fritz von Opel . 

We contend later in this brief that the Court’s finding of 
the existence of a usufructuary right up to the time of 
vesting cannot be supported by the evidence. It was ter¬ 
minated by loss of co-possession of plaintiff’s shares by 
the usufructuary in 1936 when the shares were sold {infra, 
pp. 64-67). However, we believe that this issue need never 
be reached since it is our first contention that, assuming 
that all the findings of fact made by the Court are correct, 
they still do not constitute enemy taint. 

The principal ground for the Court’s decision that there 
was an enemy taint in the vested property arose out of the 
Court’s findings that a usufruct was created and continued 
to exist after the war under German and Swiss law in favor 
of the parents of Fritz von Opel. We will, therefore, review 
the findings relevant to the usufructuary interest. 

In 1929, General Motors had purchased 80% of the out¬ 
standing stock of Adam Opel, A. G., a famous German auto¬ 
mobile manufacturing concern. Ten per cent, of the stock 
remained the property of Wilhelm von Opel subject to the 
option contract with General Motors for sale of the stock 
(Finding 12, B. 53). In 1931 the economic situation in 
Germany became serious and foreign currency controls 
became more restrictive (Finding 13, B. 53). This worried 

* 


Government counsel conceded that plaintiff’s ownership of stock in its 
Hungarian subsidiary was not sufficient ground to bar recovery (R. 
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both Fritz and his father, Wilhelm von Opel, who feared 
a financial collapse in Germany. They were advised by 
their lawyer, an outstanding authority of the German Bar, 
that a valid gift could be made to Fritz von Opel of the 
600 shares without violating the currency restrictions 
cause Fritz von Opel never resided in Germany after 19) 
(Findings 15 and 16, B. 54). Thereafter Wilhelm 
Marta von Opel made a deed of gift to their son Fritz of the 
remaining 10% of the Adam Opel stock. This was not 
sham transaction; it had two purposes—one to obtain pa 
ment subsequently for the shares in American currency apd 
the other to make immediate financial provision for F 
von Opel. The court finds that legal title passed in the 
shares to Fritz von Opel (Findings 16,17 and 18, B. 54-55). 
Fritz von Opel then sold the shares to General Motors, re¬ 
ceiving American currency and securities (Finding 19, B. 
55). All the proceeds of the sale were transferred to plain¬ 
tiff corporation shortly thereafter (Finding 20, B. 55). 
These funds were invested by plaintiff corporation :n 
American securities which were vested by the Alien Prop¬ 
erty Custodian (Finding 21, B. 55). 

Under the terms of the original agreement of gift it was 
also agreed that Wilhelm and Marta von Opel should ha 
a usufruct (or right to a portion of the income) to be esta 
lished in their favor (Finding 32, B. 57). This usufruct did 
not immediately arise because German law required, m 
order to establish such a right, that in addition to an agree¬ 
ment, the person holding legal title must deliver co-posses¬ 
sion of the property to the usufructuary. The court below 
holds that such delivery is satisfied in the case of tl|e 
securities by delivery of a key to a safe deposit box in 
which the securities are placed by the usufructuary or his 
agent (Findings 32 to 36, inclusive, B. 57). On or before 
June 1935 Fritz von Opel placed all but three of the shares 


t 


of the plaintiff corporation in a box and thereafter delivered 
a key to Dr. Hans Frankenberg, allegedly the agent for his 
father (Findings 37 and 38, B. 57-58). 

This delivery of a key is relied on by the Court to es¬ 
tablish the usufructuary interest of Wilhelm and Marta von 
Opel. As we will show later in our brief, there is uncontra¬ 
dicted evidence that the shares were sold in 1936 and repur¬ 
chased for the exclusive account of Fritz von Opel subject 
to no condition of co-possession. That such discontinuance 
of joint possession operated to destroy the usufruct in rem 
is clear from the uncontradicted testimony of the legal 
experts.* Nevertheless, neither the findings nor the opinion 
mention the destruction of the usufruct. The Court treated 
the case as if such testimony did not exist. 


* Dr. Kronstein, plaintiff’s expert witness on German law, testified (B. 
314) as follows: 

“Q. And, and the important thing in establishing an immediate right 
in rem is the joint possession, Doctorf 

“A. The German law * * * in regard to personal property, and in 
some extent in regard to real property, is based on the idea that there 
cannot be a right in 'rem without possession. Even if yon had even a 
limited right in rem, you have to have possession yourself or you have 
to give the possession to a depository, or where you otherwise have the 
right to dispose of it, to give it to the other fellow. 

“But without possession and without any direct right to take pos¬ 
session, there is no right in rem possible, by very definition.” 

To the same effect the government’s expert witness, Ma gdalen Schoch, 
testified as follows (R. 1351): 

“Q. Yesterday, in discussing usufruct, the question arose about 
joint possession. Now it is clear in your mind, is it not, that joint pos¬ 
session is necessary in order to establish a usufruct in rem? 

“A. Under German law, yea 

“Q. And that the usufruct remains in being, so to speak, only as 
long as the joint possession is present; is that right? 

“A. Yea 

“Q. No question about it under German law? 

“A. No.” 

As appears from Part Two of our brief, possession was lost, therefore 
the usufruct is destroyed. 



However, this testimony will not be analyzed here (see 
infra, p. 65) 


For present purposes we assume that the 
Court is right in finding the existence of a usufruct in 
favor of Wilhelm and Marta von Opel up to the time of the 
vesting. That assumption requires us to examine the fnd- 
ing which the Court made as to the nature and extent of the 
right creating the usufruct. In Finding 52 (R. 60-61), the 
Court said: 


“52. A right of usufruct, once established, is under 


German law an in rem right in property. A person hav¬ 


ing a usufruct in property has a right: 


(a) to the enjoyment of the property or, in the case 
of money or securities, to the income from the securi¬ 
ties; 

(b) to co-possession of the property together vith 
the person holding legal title to the property; 

(c) to a voice in the management of the property 
insofar as the maintenance and preservation of the usu¬ 
fructuary’s rights under sub-section (a) above are con¬ 
cerned; 

(d) to prevent the sale or disposition of the prop¬ 
erty as a result of his right to co-possession; 

(e) The German Civil Code does not mention 
whether the usufructuary, for the protection of his in¬ 
come, has any voting rights. In the absence of a de¬ 
cided case the legal commentaries speculate in three 
different directions. One position is that the title own¬ 
er has all voting rights and the usufructuary no voting 
rights whatsoever. The second position is that the 
title owner has a voting right for all measures which 
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have nothing to do with income while the usufructuary 
can vote in regard to income. The third position is that 
the usufructuary has all the voting rights.” 

We accept this finding as to the nature of the usufruct 
and submit that on its face it shows that the usufructuary 
has no such control of the neutral corporation which is suf¬ 
ficient to justify the confiscation of the neutral’s assets in 
this country on account of enemy taint. 

The only voice in management which the usufructuary 
can exercise is to protect his interest in the dividends. 
There is no decided case giving him, the usufructuary, the 
right to vote and the only basis for such right is a single 
view among the German commentators who have specu¬ 
lated on the subject. 

Thus the control of the usufructuary, taking the finding 
of the Court at its face value, is nothing more than a chance 
to secure voting rights by the assertion of a claim to divi- 
dends. That assertion, the findings show, was never made. 
The usufructuary did not receive or even demand the in¬ 
come to which he theoretically might be entitled. Finding 53 
reads as follows (R. 61): 

“53. Under the laws of Germany at the date of vest¬ 
ing, Wilhelm and Marta von Opel had a usufruct in the 
property and therefore had the usufructuary rights 
hereinbefore described. Neither Wilhelm nor Marta 
von Opel ever demanded or received any income of 
any nature from the usufruct. After the usufructuary 
agreement was made on October 5, 1931, plaintiff cor¬ 
poration paid the expenses of a trip to South America 
and a trip to Hungary made by Wilhelm von Opel, said 
expenses being charged on the books of plaintiff cor¬ 
poration to Fritz von Opel.” 
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It is submitted that the speculation of a German com¬ 
mentator who disagrees with others of equal standing to 
the effect that a usufructuary may have a right to vote 
stock to protect his income is in itself not the kind of control 
which could be used as a threat of economic warfare or hos¬ 
tile action against the United States or concealment I of 
enemy ownership. But even if there were some plausibility 
to the idea that such a tenuous claim could be enemy taint it 
would have to be at least asserted by the enemy. And here 
as the Court found, no assertion of the right to vote was 
ever made. 

Finally, as we point out above, had the doubtful claim 
been successfully asserted and the enemy voted the Swiss 
stock, no control over the American management would yet 
have existed. Such control would not have been acquired 
until the American management, presumably against the 
interests of their country, had followed Swiss direction in 


time of war. 


4. findings concerning plaintiffs pri nc ip al stockholder, Fritz 
von Opel, which the Trial Court used to support its finding of 
enemy taint 

The only activities of this character were the following: 

1) The Court finds that “between the time in 1939 when 
he became a naturalized citizen of Liechtenstein, and 1941, 
when war was declared by the United States,” Fritz von 
Opel indicated “a continued interest in the welfare of and 
sympathy for Germany” (Finding 10, R. 53). It is signifi¬ 
cant to note that the Court does not find sympathy with 
Germany after war was declared. Indeed this would have 
been impossible on the face of the record which contains 
uncontradicted evidence that Fritz von Opel, who was in 


the United States, most actively showed his dislike for the 
Nazi government by extensively cooperating with various 
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agencies of the Government in the defense of this country 
and by being accepted by them as a helpful expert in the 
solution of important problems. There is no doubt how the 
Nazi government would have looked upon a similar conduct 
of a German citizen. Actually, Fritz von Opel was a citizen 
■ ! of a neutral country, Liechtenstein, as appears in Find¬ 

ings 7, 8 and 9 (B. 52-53). 

2) There is a vague inference in the opinion (B. 49) 
that because von Opel failed to renounce his German citi¬ 
zenship by some affirmative official act that fact may be con¬ 
sidered as some indication of enemy taint. The findings of 
the court show that after hostilities began in 1939 Fritz von 
Opel never returned to Germany but instead acquired citi¬ 
zenship in Liechtenstein (Finding 7, E. 52). 




The record shows that under German law German citi¬ 
zenship is automatically lost when it is acquired in some 

0 

other country by a German national living outside of Ger¬ 
many who voluntarily applies for such other citizenship as 
in the case of Fritz von Opel. There is no provision for 
formal renunciation of German citizenship, no formality 
which can be observed and no office where it can be recorded. 
The only formal application which can be made after citi¬ 
zenship in another country is acquired is a request to retain 
German citizenship and thus have concurrent citizenship 
in two countries. This is a possible application but it is 
rarely made and rarely granted. 

The evidence showed that von Opel never made any ap¬ 
plication to obtain his citizenship in Germany and that he 
had no desire to do so (see infra, p. 50; E. 392). In fact, had 
he done so, the severing of ties to Nazi Germany which was 
the very purpose of his change of citizenship would thus 
have been negated. Furthermore, as stated above, the 
record shows that before and during the war Fritz von 
Opel did not remain neutral but openly sided with the ene- 
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mies of the Nazi regime, an act nobody would commit 
was interested in maintaining his German citizenship. 


w 


ho 


3) In its opinion (R. 50), though not in the findings, the 
Court states that in November 1939 Fritz von Opel received 
a letter from a financially interested private business con¬ 
cern in Germany requesting assistance to speed up bauxite 
production in Hungary. This was two years before the war 
and done at the time when many American corporations 
and business men were quite legitimately carrying |on 
business in Germany. And the Court finds that in jhe 
spring of 1941, which was prior to war between Germany 
and the United States, “von Opel refused requests from 
the officers of Transdanubia Bauxite, A. G., for additional 
funds in order that mining operations could be continued 
and he suggested that the mines be sold or leased” (Find¬ 
ing 31, R. 56). 

S. Discussion of certain findings inferring enemy control which 
are ignored by the Court in its opinion and not used as grounds for 
its decision. 

In its opinion the Court relies on the limited usufructuary 
interest to establish control rather than any actual control 
by the parents Opel in 1942. But Findings 41, 43, 44 and 
45 (R. 59) are to the effect that after 1940 and up to the 
time of vesting Hans Frankenberg, a banker in Switzer¬ 
land, controlled the plaintiff corporation as agent for Wil- 
helm von Opel, an enemy, and that Fritz von Opel engaged 
in activities and directed investments of the corporation 
under the guidance of Wilhelm and through the instrumen¬ 
tality of Wilhelm’s agent. These findings, read literally, 
would constitute a far more plausible argument for enemy 
control than can be based on the usufructuary interest and 

other incidental activities actually relied on by the Court. 

_ . 

The probable reason why the Court did not rely on or eien 
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mention these findings in its opinion is that it does not even 
contend that they are based on evidence (R. 1728, 1779). 
They are admittedly supported only by a presumption that 
any management of plaintiff by Frankenberg, existing prior 
to 1940, must have continued during and after the war.* 
(No suggestion is made that Frankenberg managed the 
American companies whose shares were seized.) 

In addition, these findings were repudiated by the court 
itself in a hearing which was held after they were made 
and after the opinion was written (R. pp. 1779-1787). In 
these pages the court repeats many times that he does not 
consider that de facto control by Frankenberg existed after 
1940, that he does not believe that it can be presumed after 
the war and that the heart of his decision barring recovery 
is based upon the usufructuary interest which arose out 
of the delivery of a key to a safety deposit box in 1935. 
For example, on page 1779, referring to Frankenberg’s 
presumed control, the court said: 

“I do not care whether he was an agent after the war 
or not My point is the usufructuary interest had been 
set up • * * ” 

Again, at the bottom of page 1782 and the top of page 1783 
the court said: 

“There are two forms of control that I am talking 
about. There are two forms. One of them exists bv 


The coart makes this clear in the following language (R. 1728): 

“The Court: In other words I am perfectly willing to have the 
Court of Appeals know, Mr. Gallagher, that I did not make my finding* 
of fact (referring to the findings of control through the alleged agency 
of Frankenberg) on any piece of evidence that occurred after 1940. 
I will grant you that consideration.” 

The Court repeats this observation many times. 


virtue of this usufructuary interest That is numper 
one. Now, that did not end, in my judgment. 

“I might grant that you are right on this other kind 
of control, • • • namely, that Frankenberg was oyer 
here bossing and telling them what to do. • • • I mean 
to say where an agency of another one over here, an 
American with an agency in Germany, would end at 
the outbreak of war, • * # 

“You may be right, but I am inclined to think tint, 
so far as bossing the company is concerned, I am not 
entitled to presume that after the outbreak of |he 


war; 


• • • 99 


In the light of these remarks of the court it is probaply 
unnecessary to comment further on these findings. Never¬ 
theless, since they still appear in the record we have in 
Part Two of our brief shown that they are contrary to 
the evidence. 

6. The opinion of the Court . 

Since the conclusions of law which follow the findings 
are only an abbreviated summary of the opinion we vfill 
confine our analysis to the opinion itself. J 

In its opinion the Court said “The purpose of the Trad¬ 
ing with the Enemy Act was to reach interests which mas¬ 
queraded under innocent fronts. • • The Court then 
held in effect that the usufructuary interest was a mas¬ 
querade under an innocent front in spite of the fact that it 
had found that the interest was created in good faith. The 
Court’s principal reliance to establish enemy taint was on 
the existence of the usufruct itself rather than on any actual 
control exercised thereby. It said (R. 48): j 


“It seems to me the usufructuary interests of Wilhelm 
and Marta von Opel and the contingent interests which 


they, their daughter or her issue, owned in the vested 
securities pursuant to the provisions of the agreement 
of October 5, 1931, and the delivery of the stock of 
plaintiff to Wilhelm and Marta von OpePs agent, con¬ 
stitute such substantial enemy taint as to bar recovery 
by plaintiff.” 

This conclusion is drawn in spite of the fact that the 
Court in its finding as to the usufruct discloses that there 
is no control by the usufructuary except to protect his 
interest in income. And no such step was ever taken here. 
The Courtis findings also disclose that the right of the usu¬ 
fructuary to step into control by voting the stock is the 
most doubtful, supported by no decided cases and never 
even asserted by the enemy in this case. 

And finally the fact that the usufructuaries never 
attempted to utilize their interest for any purpose or even 
to receive money therefrom should be conclusive of the 
absence of control 

After concluding that the contingent usufruct constitutes 
enemy taint the Court goes on to “inquire into possible 
enemy tendencies of the neutral” (R. 48). In the course 
of that inquiry the opinion points out that the von Opels 
were prominent Germans; that Fritz von Opel was a sports¬ 
man of distinction; that though after 1929 “he spent a large 
part of his time out of Germany” (the Courtis finding 
shows it was 90% of his time) (R. 52), his roots remained 
firmly planted in that country (R. 49). (The findings show 
that he had removed all financial interests from Germany 
and had also moved himself out of the country. There was 
no way of removing his ancestral roots.) Then follows 
a statement of his acquisition of citizenship in Liechten¬ 
stein and the reference to the fact that he never “formally 
renounced citizenship in Germany” (R. 49). Finally, the 
Court observes that between 1939 and 1941 “he had a con- 
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tinned interest in the welfare of and sympathy for Ger¬ 
many” (E. 49). | 

Certainly an interest in the welfare of Germany prior 
to the war by a German expatriate is not in any way 
reprehensible. And the fact that Fritz von Opel already 
before the war actively chose sides in the struggle between 
democratic and totalitarian regimes and did all in his 
power to assist in the defense of this country deprives the 
Court’s finding of all significance.* 

We submit that not a single one of these circumstances 
selected by the Court out of the attitudes and associations 
of Fritz von Opel supports the conclusion of enemy taint, 
either taken in conjunction with the other evidence in the 
record or even standing by itself.** 


* The uncontradicted evidence in the record as to Fritz von Opel’s assist¬ 
ance in the United States during the war is summarized by his counsel 
as follows (B. 1681): 

“We have the record replete and uncontradicted that Fritz von Opel 
worked constantly with Colonel Charles Mettler of Army Intelligence. 
He lent great aid to our war effort during the war years. In 1942 he 
was assisting materially the British war effort. He designed airplane 
fasteners which our Air Force used. He developed a forging process 
which our War Production Board took over. During the time he was in 
internment, the man was consulting with Army Ordnance and Army 
Intelligence. That is completely uncontradicted.” 

The testimony in the record of which this is a summary is fciund 
on pages 392 to 395. 

** After the findings were made and .the opinion written the court itself 
at a subsequent hearing indicated some disbelief as to whether this 
finding was any evidence of enemy taint. For example, on page 1660 
of the Becord in colloquy between Mr. Gallagher and the court as to 
Fritz von Opel’s feeling towards Germany up to 1940 Mr. Gallagher 
said: 

“Certainly in 1940 if a person was for or against Germany, as many 
Americans were, that was certainly not a sin; we were not at war 
at that time.” 

The court replied: 

“I do not thiTiit it is a sin for him to like Germany right down to this 
moment; as a matter of fact I think it is a sin for him not to. ][ do 
not hold that against him.” 
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After commenting upon Fritz von Opel’s interest in Ger¬ 
many prior to the war the Court cites what it considers “an 
additional circumstance in this case • • • which of itself 
would not prevent recovery in this suit but which with the 
other facts of the case • • • tends to indicate enemy taint” 
(R. 49). This circumstance is the relationship between 
Uebersee Finanz-Korporation and its subsidiary in Hun¬ 
gary, Transdanubia Bauxite. The Court refers to ship¬ 
ments made by Transdanubia Bauxite to Germany before 
the war, mentions the fact that Fritz von Opel was com¬ 
mended for speeding up production by a German business 
concern in 1939, notes that in 1939 plaintiff put up 32,000 
francs ($7,000) in a Swiss bank to guarantee a loan, men¬ 
tions that when the loan was paid and the collateral 
released plaintiff instead of giving away its collateral took 
it back, then concludes as follows (R. 50): 

“While it is true there is no showing that plaintiff 
had executed any control over its subsidiary until 
December 1941 it appears plaintiff never took affirma¬ 
tive steps to sever relations with Transdanubia 
Bauxite.” 


Then from this premise the Court draws the following 
astonishing conclusion (R. 50): 

“Thus plaintiff had an interest in and an association 
with the enemy corporation during World War II 
which apparently supplied war materials to the ene¬ 
mies of the United States. 

“From what has been stated, it would be difficult in 
my opinion to find a stronger case of enemy taint 
in vested property short of full ownership by an enemy 
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er- 

to 


than exists in this case. The neutral aspect of own 
ship in the property is insignificant and it seems 
me the plain intent of the Trading with the Enemy Act 
would be defeated by ordering a return of the vested 
securities.” 




We submit that the Court’s conclusion that the neutral 
ownership is insignificant is legally impossible in view of 
the Court’s own findings. Fritz von Opel had the legal 
title to the shares of the plaintiff corporation. He had all 
the income. In the absence of a demand he had all the 
voting rights and even if the usufructuary had made a 
demand of voting rights it would have been of doubtful 
validity. He had been a non-resident of Germany since 
1929 and was a citizen of Liechtenstein. All his property 
was outside Germany. He was in the United States from 
1940 on. So far as the interest of the plaintiff corporation 
in Transdanubia Bauxite is concerned it had the same kind 
of interest that many American corporations had in thfeir 
European subsidiaries in Germany when war broke out 
So far as severance of connections with the business located 
in an enemy country is concerned the act of war was 
the severance that was necessary. The only thing tfyat 
the foreign owner of property in a country at war can 
do is to wait until the war is over hoping that his property 
will not be destroyed. What steps the Court has in mind 
which would have constituted an affirmative step to sever 
its relationship with Transdanubia Bauxite it is impossible 
to imagine. Certainly the Court is not suggesting that 
plaintiff should have given its subsidiary to some Hun¬ 
garian interest That might have been trading with the 
enemy. Certainly giving the Transdanubia Bauxite to 
another Swiss neutral would not have changed the situa- 
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tion. And certainly letters and announcements in the news¬ 
paper would have been futile gestures. 

To summarize the opinion, it appears that the Court has 
approved the confiscation of the property of a Swiss neutral 
corporation because an enemy had a contingent right to 
demand part of any dividends declared on stock in a Swiss 
corporation which might have ripened into indirect control 
(1) if the demand had been made, and (2) if the shares of 
the Swiss corporation had been voted by the enemy, and 
(3) if directions had been given to the American corpora¬ 
tion management by the Swiss management, and (4) if the 
American management had accepted the directions against 
the interests of their country. 

This confiscation has been approved even though the 
first step of the series of contingencies never took place 
and no demand was ever made, nor any income received. 


SUMMARY OF ARGUMENT 
PART ONE 

The findings do not establish enemy taint of plain¬ 
tiff as a matter of law. 

The issues here may be presented in condensed form in 
the following supposititious case: 

A, a wealthy German living in Germany, has a son, B. 
A makes a substantial gift to B at the age of 31 of shares 
of stock in an American corporation. B leaves Germany 
and comes to America where he becomes an American 
citizen. He makes infrequent trips to Germany, totaling 
less than 10% of the entire time from 1931 to the outbreak 
of the war. B invests the proceeds from the sale of shares 
of stock in the American corporation and invests the same 
in a business in Washington, D. C. The father in the deed 
of gift by which he conveyed the original shares of stock 
to the son in 1931 had retained a right to call upon the 
son for 80% of the income from the proceeds of the gift if 
the father ever desired the same. This is called a 
tuary interest. The father never asked the son for 
income, nor was he ever given any. Suppose the son at 
outbreak of the war was an American citizen and the 
Property Custodian confiscated the property of the son, 
in America during the war on the ground that the 
property was enemy tainted because the father had 
right to ask for some of the income from the business, 
ously there would be no justification for such an 
priation. 

Now, suppose that the son instead of being an 
citizen was a citizen of a neutral country. Can the 
ment confiscate the property because of the ancestral 



ground of the neutral and his alleged prewar interest in the 
country of his birth. That, in brief, is the question now 
before the Court 

I. The Former Opinion of Mr. Justice Douglas in This Case. 

In this section of the argument we first point out that 
the application of provisions authorizing seizure of neutral 
property must be interpreted “consonant with the func¬ 
tions sought to be served with the Act” (332 U. S. 480, 489). 
We explain the difference in function between seizure of 
enemy property and neutral property. Enemy property is 
confiscated (1) to deplete the resources of the enemy, and 
(2) to secure payment of reparation debts. An enemy has 
recourse against his own government for property applied 
to pay his government’s reparations. With respect to 
seizure of neutral property, however, the only function 
served is protection against its use by the enemy either 
for economic warfare or to conceal enemy funds. The 
original seizure of neutral property is justified because 
the exigencies of war do not permit extensive investiga¬ 
tion prior to seizure. When, therefore, it is shown later 
that there is no need for protection the property should 
be returned to the neutral We do not desire to deplete the 
neutral resources or collect reparations from neutrals. 

In line with these functions the minimum requirements 
laid down by Mr. Justice Douglas to justify retention of 
neutral property by the Custodian are: (1) the property 
must be a device to conceal enemy resources; (2) there 
must be such substantial ownership of the corporation by 
enemies that retention is justified to deplete enemy assets; 
and (3), there must be some utilization of the property for 
economic warfare. Another consideration not mentioned in 
the opinion which might be added is substantial threat of 
enemy use. 
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Not a single one of these minimum requirements laid 
down by the Supreme Court exists in this case. There is 
no concealment, no enemy control, no substantial enemy 
financial interest, no utilization for economic warfai) 
find no threat of enemy use. 


II. The Legislative History of Trading With the Enemy 
legislation and the Policy of Congress, as Shown by 
Other Legislation. 


r. 


This history confirms the above interpretation of M| 
Justice Douglas’ opinion. It is treated in Appendix B of 
this brief. 


Discussion of Certain 
Control by 


Concerning Enemy 


Here we, perhaps unnecessarily, discuss certain findin 
which the district court does not rely on as a basis for i 
decision, and which in effect it repudiated at a h 
after both the findings and opinion were written. This part 
of the brief is only anticipatory of a possible argument 
that the result reached by the court could be supported on 
different grounds, i.e. control of the Swiss corporation by 
Hans Frankenberg, one of the directors in Switzerland 
as the agent of Wilhelm von Opel This control and agency 
is based on no evidence and only on a presumption. 

Though we do not consider that such an argument against 
plaintiff is necessary we have nevertheless analyzed in 
some detail the English cases to show that it is de facto 
control of an American corporation by an enemy which is 
required to bar recovery of its securities. Theoretical con¬ 
trol based on the notion that the enemy could throu 
voting stock induce American management to act against 
American interests is not enough. 
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IV. Ownership by Plaintiff Swiss Corporation of Trans- 
danubia Bauxite, the Hungarian Corporation, Is Not 
Evidence of Enemy Taint. 

Here we show that according to all the decided cases 
ownership by a parent corporation of the stock of a sub¬ 
sidiary organized in enemy territory is neither “doing 
business in enemy territory” nor “enemy taints 

Even where a corporation engages in limited activities 
in enemy or enemy-occupied territory necessary to pre¬ 
serve its corporate entity, it is not chargeable with carry¬ 
ing on business unless it goes further and engages in or¬ 
dinary business transactions such as the collection and 
payment of its obligations. 

The record shows and testimony corroborates the fact 
that plaintiff corporation did not even engage in this 
limited activity. The court was therefore wrong in con¬ 
sidering the relationship of Transdanubia Bauxite as evi¬ 
dence of a form of enemy taint. 


V. Fritz von Opel’s 
of Enemy Taint. 


Former Nationality Is Not Evidence 


The enemy character of an individual for purposes of 
determining enemy control of a corporation is a territorial 
test of residence within enemy territory. An enemy living 
outside enemy territory is not an enemy and even a United 
States citizen voluntarily residing in enemy territory is 
an enemy. 

Fritz von Opel left Germany in 1929, never returned and 
he became a citizen of Liechtenstein in 1939 and during the 
war resided in the United States. To use his continued 
interest in Germany prior to the war as evidence of “enemy 
taint” under these circumstances is a complete distortion 
of the settled law with respect to both enemies and enemy 




Opposed to Confiscation in This Situation. 


As is said in Standard Oil v. Clark, 163 F. (2d) 917, at 

926 (C. C. A. 2): | 

* 

“The powers of seizure and confiscation particularly 
as against a friendly alien, is so drastic and so novel 
that we think it should not be extended beyond bounds 
not clearly set.” 

x/ 

The position of the United States government has con¬ 
sistently been, with regard to investments abroad, that 
they should be treated fairly and that private property 
should not be confiscated. Judicial approval of confisca¬ 
tion of the corporate private property in this case won Id 
not only unwarrantedly be unfair under the application of 
the Trading with the Enemy Act but would be contra ry 
to the entire policy of increased protection of private 
property which the Congress and the Government of the 
United States are promoting throughout the world. 

VII. The Denial of Recovery to Plaintiff Violates the 
Fifth Amendment. 


The plaintiff, a friendly alien, is protected by the Fifth 
Amendment. To confiscate his property because of the 
right to dividends as yet unexercised by an enemy would 
be taking his property without due process of law. 


PART TWO 


The findings are contrary to the evidence. 

I. Frank cp berg Was Not Wilhelm von Opel’s Agent in 
1942. 

The finding of Frankenberg’s continuing agency for Wil¬ 
helm von Opel in 1942, which the court abandoned as we 
have shown above, is contrary to the undisputed facts that 
after 1940 Dr. Meier managed the plaintiff and Dr. Fran- 
kenberg came to the United States, applied for naturaliza¬ 
tion and did not in fact continue any agency for Wilhelm 
von Opel after the United States entered the war. 

II. The Usufruct Terminated by Loss of Co-possession. 

It is not disputed that plaintiff’s shares were sold by 
Fritz von Opel in 1936 under a repurchase option exercised 
in 1941. The expert testimony made clear that under Ger¬ 
man law it was absolutely necessary to maintain co-posses¬ 
sion of plaintiff’s shares to retain the usufruct. Loss of co¬ 
possession terminated the usufruct. 

m. The Usufruct was Waived and Abandoned. 

Several witnesses testified and documents proved that 
the parents Opel and particularly Wilhelm von Opel aban¬ 
doned and waived the usufruct. The court’s refusal to find 
such a waiver and abandonment was contrary to all the 
evidence. 

IV. The Refusal to Take Additional Testimony Was 
Reversible Error. 

Plaintiff offered additional testimony on the vital ques¬ 
tion of waiver which the court refused to take. The refusal 
to consider this testimony was error requiring a new trial. 





ARGUMENT 


PART ONE 


The findings do not establish enemy taint as a mat- 
of law. 


L The Former Opinion of Mr. Justice Douglas in This 
Case Establishes Minimum Requirements for Enemy] 
Taint Not Satisfied in 


and 


In defining “enemy taint” the first authority to turn to 
is the decision of Mr. Justice Douglas in the former appeal 
in this case. That opinion is clear that in interpreting the 
extent of the power under the Act to seize and hold p rop¬ 
erty of a neutral, logical construction alone is not enough; 
the interpretation must “be consonant with the functions 
sought to be served by the Act” (332 U. S. 480,489). With 
this guide to construction in mind it becomes important 
to analyze the differences between “enemy taint” 
“ownership” by an enemy. 

Where property is seized on account of enemy owner¬ 
ship its confiscation may be justified on two grounds. The 
first is that, regardless of the character of the property 
or its utilization for economic warfare, it is important to 
seize it in order to deplete the financial resources of the 
enemy. The confiscation of the property after seizure is 
justified because it may be treated as payment of repara¬ 
tions due from the enemy government. It is not confiscated 
to punish the individual but to collect a war debt. It is not 
regarded as confiscation of individual private property 
without compensation because the enemy government wljose 
debt is paid by the seizure is responsible to its own citizens 
for their reimbursement. The international morality of 


this theory is often attacked but it is the only theory which 
gives any rational or legal justification for the confiscation 
of individual property. (For further analysis, see Appen¬ 
dix C.) 

Where the property of a “neutral” is seized neither of 
these reasons for its confiscation apply. No one has ever 
suggested that in time of war the United States should 
deplete the financial resources of neutral countries by seiz¬ 
ing the property of their citizens. On the contrary, it has 
always been our settled policy, and indeed, the policy of 
every orderly government, to protect neutral property 
within our borders, and to encourage foreign investment. 
The only justification for the seizure of neutral property, 
therefore, is to protect this country from indirect control 
or re-possession of that property by the enemy. 

The justification of compensation by the enemy govern¬ 
ment, which supports the confiscation of private enemy 
property applied as reparations, is also absent in the case 
of a neutral. If a neutral property is seized the neutral 
cannot rely on the enemy government for compensation as 
an enemy national can (Appendix C). 

From this it is clear that while there is justification to 
seize and hold neutral property for protective purposes 
there is no moral or legal justification ever to confiscate 
finally the property of a neutral. When the threat of hostile 
use of the property disappears the property should be 
returned. That threat, if it ever existed in this case, has 
’ now been eliminated. Hostilities have ceased. Wilhelm von 
Opel is dead. Marta von Opel is a resident of Germany. She 
is 75 years old. The notion that she now could, through 
some fancied power over plaintiff corporation, control the 
American management of a brewery and a chain of filling 
stations to wage economic warfare here, is fantastic. To 
deprive a neutral, Fritz von Opel, of all of his property 
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here in order to protect America against the hostile 
machinations of his aged mother is an irrational abuse and 
a distortion of the fundamental purpose of the legal author¬ 
ization to seize the property. It is difficult to understand 
the zeal of the Government in seizing and confiscating these 
private businesses. 

We need not pursue this argument further because it 
goes far beyond the necessities of this case. We do not 
have here a case where enemy ownership or control over 
neutral property once existed and then disappeared. In 
the case before us never at any time did the usufructuary 
have any ownership of the American property, direct or 
indirect, or any controls of any kind. The usufructuary 
right in this case at most carried only the power to inter¬ 
fere with plaintiff’s management in Switzerland to pro¬ 
tect the right to income. It is not even clear that the usu¬ 
fructuary had any voting rights. For these reasons it is 
unnecessary to argue the broad proposition, though we 
believe it to be sound, that when a threat of hostile use of 
neutral property which once existed disappears there is no 
longer any justification for keeping the neutral owner from 
enjoying the possession, use and income of his property. 

Keeping constantly in mind that the sole purpose) of 
seizing neutral property is to prevent the enemy from 
concealing substantial assets or waging economic war, 
we will now analyze the opinion of Mr. Justice Douglas 
in this case. That opinion while it does not define “enemy 
taint” nevertheless does suggest in general outline the 
miniirinm requirements without which it cannot exist. He 
makes it clear that a principal purpose of seizing the prop¬ 
erty of an innocent bystander in the war is to protect the 
United States against enemy interests masquerading under 
an innocent front. He says (332 U. S. at 485): ' 

| . 

“The property of all foreign interests was placed 
within the reach of the vesting power not to appropri- 
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ate friendly or neutral assets but to reach enemy inter¬ 
ests which masqueraded under these innocent fronts.” 

The reason for that necessity, he explains as follows (332 
TJ. S. at 484-5): 

. \ 

“It was notorious that Germany and her allies had 
developed numerous techniques for concealing enemy 
ownership or control of property which was osten¬ 
sibly friendly or neutral They had through numerous 
devices, including the corporation, acquired indirect 
control or ownership in industries in this country for 
the purpose of economic warfare. Sec. 5(b) was 
amended'on the heels of the declaration of war to cope 
with that problem. Congress by that amendment 
granted the President the power to vest in an agency 
designated by him ‘any property or interest of any 
foreign country or national thereof’.” 

The opinion points out that in the first World War the 
Act as interpreted in the decision in Behn, Meyer & Co. v. 
Miller (266 U. S. 457) did not even permit the seizure of a 
corporation wholly owned by the enemy if it was organized 
in neutral territory. To prevent the enemy from acquir¬ 
ing substantial income from or utilizing such corporations 
in economic warfare the President “acquired new ‘flexible 
powers’ ” to deal effectively with property interests which 
had either an open or concealed enemy taint. The opinion 
states (332 U. S. at 487): 

“We find not the slightest suggestion that Congress 
was concerned under this Act with property owned or 
controlled by friendly or neutral powers and in no way 
utilized by the Axis. Those interests were not waging 
economic war against us.” 



, ■ 


* The same viewpoint was more recently expressed in Propper v. Clark, 337 
U. S. 472, when the Supreme Court said (p. 481): 

“Through the Trading with the Enemy Act, in its various forms, the 
nation sought to deprive enemies, actual or potential, of the oppor¬ 
tunity to secure advantages to themselves or to perpetrate wrongs 
against the United States or its citizens through the use of assets 
that happened to be in this country.” 
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Again, the opinion says (332 TJ. S. at 488): 

“The power of seizure vested was extended t<|> all 
property in foreign countries or national so that no 
innocent appearing device could become a Trajan 
horse.” 

The same principle is emphasized over and over a$;ain. 
For example, the opinion says (332 U. S. at 487): 

“It is hard for us to assume that Congress adopted 
that drastic course (i.e., confiscation) in the case of 
friendly or neutral foreign interests whose investments 
in our economy were in no way infected with enemy 
ownership or control” j 

In the concluding paragraph of the opinion Mr. Justice 
Douglas clearly indicates that the entire property of a 
neutral corporation should not be jeopardized “merely 
because a negligible stock interest, • • • perhaps a single 
share, was directly or indirectly controlled by an enemy.” 
While he does not discuss the extent of such interests re¬ 
quired to establish enemy taint, it is apparent that he sets 
up certain minimum requirements. These are (1) the prop¬ 
erty must be a device to conceal an enemy resource under 
an innocent front, or (2) there must be such substantial 
ownership as to justify seizing the property in order to 
deplete enemy financial resources, or, (3) there must be 
some utilization of the property in some form of economic 
warfare. Another consideration, not mentioned in the 
opinion, might be that there existed a substantial threat of 
such utilization.* 




These are minimum requirements to establish enemy 
taint Without them retention of the neutral property 
would be punishment or reparations, not protection. The 
opinion indicates that even if these considerations are 
present enemy taint may not be found if their effect is 
small or insubstantial. But where none of them are present 
the property must be returned. The original seizure is 
only a protective device which enables the Government 
to hold property on suspicion. Without such protection 
the enemy might use neutral property during the long 
course of a lawsuit. There is the danger that justifies the 
seizure of neutral property which might thereafter have 
to be returned. But when it is shown that there is no need 
for protective control further retention of the property of 
a neutral cannot be justified in law or ethics. 

The case before us presents a situation where not a 
single one of the indications of enemy taint suggested by 
Justice Douglas as a basis for retention of the property of 
a neutral can be found. On the findings of the Court, and 
without recourse to the record, it appears that the alleged 
enemy interest here was legitimately acquired and not used 
as a device or concealment in any way. It further appears 
that the presidents and other important management per¬ 
sonnel of both American companies, United States born 
citizens, were continued in control by the Government all 
during the war. Surely the Government, voting a majority 
of the stock, would have changed the management if there 
was any threat of a hostile enemy interest. It further ap¬ 
pears that the Opel parents, the enemies, in this case never 
even tried to get the Swiss corporation to exercise any 
control. 

So much for the indirect control by an enemy. With 
respect to the justification that this seizure might deplete 


enemy resources or help pay reparations, the record is con¬ 
clusive that no valuable enemy resources existed here. And 
even if they had existed, the record shows that the enemy 
voluntarily relinquished its income in favor of a neutraL 
We assert, therefore, that while the former opinion in 
this case does not decide the extent of enemy taint neces¬ 
sary to justify seizure, it does clearly indicate that in the 
situation here no enemy taint whatever exists. The reason 
is that the Court is concerned with practical and substan¬ 
tial threats of economic warfare, not theory and imaginary 
contingencies. To say that Marta and Wilhelm von Opel 
could under this usufruct have either added to Germany’s 
resources or waged economic war in the United States 
through this brewery and these filling stations operated 
under American management is a fantastic excuse for the 
seizure of the private property of an individual or neu tral 
corporation under the American conception of property 
rights.* 


II. The History of Trading With the Enemy Legislation 
and the Policy of Congress as Shown by Other Leg- 


We will not interrupt our principal argument here by 
even going into detail concerning the legislative history 

• The record shows that the President of Plaintiff since 1932 has been 
Eugen Meier (B. 1449); that the signatures of two directors are 
needed on all acts performed (B. 1461); that no new investments were 
made after 1940 (B. 1461); that Meier never saw Wilhelm von Opel 
B. 1462); that he never received any instructions from Wilhelm or 
Marta von Opel (B. 1462); that the shares of stock of Transdanubia 
were kept in the safe and nothing done to them (B. 1466); that Ifritz 
von Opel held plaintiff’s shares and voted them (B. 1479); that he, 
Meier, ran the company after 1940 (B. 1486); that the shares in 
Transdanubia were not voted during the war (B. 1500). Fritz von 
Opel states that Uebersee never received any money from Trans¬ 
danubia (B. 1578). 




of the Act and the policy as shown by similar acts and 
analogous cases. We believe that the opinion of Justice 
Douglas is so clear as to make it unnecessary. However, 
in order to give the Court a complete picture, in view of the 
importance of this case, we have in Appendix B gone into 
this subject in some detail. 



Discussion of Certain findings Concerning Enemy 
Control by Inference. 


As we point out, supra, pages 15-17, Findings 41, 43, 44 
and 45 (B. 59) infer that after 1940 and up to the time of 
vesting Wilhelm von Opel, the enemy, exercised control 
over the Swiss corporation through the agency of Frank- 
enberg. Perhaps it is unnecessary to discuss these find¬ 
ings. The Court did not rely on them as a basis for its de¬ 
cision, and at a late hearing indicated that these findings 
were wrong. The court below appears to have determined 
that the limited usufruct was sufficient “ownership” of 
plaintiff’s shares to constitute “enemy taint” without proof 
of any actual de facto control of plaintiff or the vested prop¬ 
erty by the usufructuaries. Consequently the court relied 
on Frankenberg’s agency only to establish existence and 
continuance of the usufructuary “ownership” and not to 
establish de facto control. Nevertheless we show in the sec¬ 
ond part of our brief that these findings are contrary to the 
undisputed facts in the record. 

However, even accepting these findings, and on the 
assumption that Wilhelm von Opel did have some voice 
in the management of the Swiss corporation through the 
agency of Hans Frankenberg, such control, even if exer¬ 
cised, would not warrant stigmatizing as “enemy tainted” 
the vested property. Similar cases have arisen in the 
English Courts which we will now discuss. They empha¬ 
size the principle that it is de facto control of local man- 



agement that justifies seizure—not the mere possibility of 
control on some theory of law. To satisfy this principle 
it must be shown that Wilhelm von Opel was able to dictate 
to and control the American directors and officers. 

The American companies, even if the findings are accented, 
were not controlled by enemies. 

In the leading case of Daimler Co., Ltd. v. Contineiptal 
Tyre <& Rubber Co., [1916] 2 A. C. 307, the questions were 
raised (1) whether the Secretary of an English corpora¬ 
tion, practically all of the shares of which were owned by 
a German corporation, was authorized to bring the action 
for the price of automobile tires sold to the defendant, and 
(2) whether the English company should be denied access 
to the courts as an enemy in view of the enemy ownership 
of its shares. The House of Lords held that the Secretary 
had not been authorized by his board of directors, enemy 
nationals residing in Germany, to bring the action, hnd 
after outbreak of war could not be so authorized without 
unlawful trade with the enemy. This decision disposed of 
the case but the second question which had been con¬ 
sidered in the Court of Appeal, [1915] 1 K. B. 893, was 
discussed extensively in several of the opinions which were 
rendered. 

Lord Shaw of Dunfermline in his opinion remarked that 
the British company could carry on British business I if 
there were British directors to carry it on, but that German 
stockholders could not vote and German directors could 

I 

not direct He continued at page 330: 

i 

“With much respect I see no advantage to be gained, 
but much confusion to result, from proceeding to 
further stage and treating or even characterizing 
British registered companies as either alien enemies 
or companies with an alien enemy character. As stated, 
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all the enemy shareholders’ rights being placed in sus¬ 
pense and all trading with these shareholders or with 
any other enemy being interpelled, there is no principle 
of law which would, in my humble opinion, justify the 
incongruity of denominating or regarding the com¬ 
pany itself as enemy either in character or in fact” 

Lord Parker of Waddington in his opinion remarked that 
the enemy character of stockholders alone cannot affect 
the character of the corporation which could assume enemy 
character only if de facto control is in persons in enemy 
territory or if there is adherence to the enemy or the taking 
of instructions from the enemy. 

Lord Parmoor stated that not the nationality of the 
shareholders but the place in which the business of the com¬ 
pany was directed was the important factor. He added 
at page 351: 

“Assuming that it is permissible for some purposes 
to consider the nationality of the corporators on the 
register, I find it difficult to accept the conclusion that, 
after the outbreak of war, the thoughts, wishes, or 
intentions of the company are the thoughts, wishes, or 
intentions of Germans resident in Germany. The effect 
of outbreak of war is to suspend, as from that date 
and during the war, all rights of the enemy directors 
or corporators to take any part in the management and 
direction or control of a British company carrying on 
business in this country. This is in no sense a technical 
question, but one of substance and reality. If any 
official of the company in this country entered into 
any intercourse with the enemy directors or corpo¬ 
rators he would be liable to a charge of misdemeanour, 
and subject, if convicted, to a heavy punishment.” 
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In the case of Re Badische Co., Ltd., [1921] 2 Ch. 331, 
the Court applied the rules laid down in the Daimler deci¬ 
sion and held that a completely enemy owned and con¬ 
trolled British company could not sue in the courts. 
Court stated (p. 342): 


The 


U • # • 


the control of the limited company, its busi¬ 
ness, its affairs and its acts, were in the hands, and 
at the mercy, of the German directors, the Genjnan 
shareholders, and ultimately in the last resort, the 
Farbenfabriken [the German corporation] * # ” 


The Court also stated at page 371: 


“ • * * the true test is control, the analogue of 
residence with invests an individual residing in 
enemy country with enemy character.” 


that 


an 


In Fritz Schulz, Jr. Co. v. Raimes & Co., 100 Misc. 697, 
166 N. Y. Supp. 567, the court (Irving Lehman, J.) held 
that a New Jersey corporation was not barred from suit 
because practically all of its shares were owned by a (Ger¬ 
man corporation and a German citizen residing in Germany. 
The court commented on the rules set forth in the Daintier 
opinions and stated (166 N. Y. Supp. at 574): 

i 

“It is to be seen that in these propositions the 
character of the individual shareholders cannot of it¬ 
self affect the character of the company, and tha ; a 
company can assume enemy character only when its 
agents, or the persons in de facto control, whether Au¬ 
thorized or not, are resident in enemy country, are 


hering to the enemy, or taking instructions from 
acting under the control of enemies . 

In the case before us three of the four directo 


or 


rs, 


including the managing director, are residents in this 
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country, and the corporation, therefore, is clearly with¬ 
in the control of residents. In considering the impor¬ 
tance of this factor, it must be remembered that the 
disability of alien enemies is not a prohibition against 
dealings with all of enemy nationality, but is a pro¬ 
hibition against those who reside and do business in , 

0 

the enemy country.” (Emphasis added.) 

In Overseas Trust Corporation , Ltd. v. Godfrey , (1940) 
South African Law .Reports, Cape of Good Hope Provincial 
Division 177, ^ domestic corporation was allowed to bring 
suit although a German corporation (Afrika Bergbau) was 
alleged to haye a substantial interest in, and partial control 
of, the plaintiff. The court rejected the contention that 
the plaintiff corporation was enemy controlled and stated 
at page 186: 

“Prima facie the petitioning company is not an en¬ 
emy, and the onus is on respondent to show that it 
has assumed an enemy character, and it is not, in my 
opinion, sufficient to show merely a possibility that 
that might be so.” 


The Court held that the Overseas Corporation, whose bus¬ 
iness was directed by officers who were not alien enemies, 
was not enemy controlled although its shipments of man¬ 
ganese ore for resale overseas were financed with the as¬ 
sistance of the German corporation which procured buyers 
for the ore and shared sales commissions on the ore with 
Overseas Corporation. 

The converse of these decisions to the effect that enemy 
stockholders do not alone characterize a corporation as an 
enemy may be found in the cases holding that a corporation 
organized in enemy or enemy-occupied territory does not 
lose its enemy character because of non-enemy stockholders. 
H. P. Drewry, S. A. B. L. v. Onassis, 266 App. Div. 292, 



affirmed 291 N. Y. 779: in this case a French corporation 
with French stockholders was deemed an enemy and denied 
access to onr courts during the German occupation of 
France, but was permitted to bring suit after the cessation 
of the German occupation (188 Misc. 912, 69 N. Y. Supp. 
(2d) 850; affirmed 272 App. Div. 870, 72 N. Y. Supp. 
(2d) 262). 

It is clear from these decisions that under the applicable 
judicial rule enemy ownership of stock will not alone 
characterize a company as an enemy without evidence of 


actual enemy control of the corporation. 


The type of case in which enemy ownership and control 
justifies even sequestration (always to be distinguished 
from subsequent confiscation) of a domestic company and 
its assets is illustrated by re G. Hardt <& Co. Pty. f Ltd. 
(1940), 13 Australian L. J. 425, in which the stockholders 
were four German resident in Germany, one German resi¬ 
dent in Batavia, and one German or Argentine national 
resident in Argentina, and the local management consis ted 
of German nationals interned at the outbreak of hostilities. 

The ownership and control test has found some ex¬ 
pression more recently in international agreements to which 
the United States is a party. The Brussels Agreement} of 
December 5, 1947, in respect of conflicting claims to Ger¬ 
man assets contains perhaps the most explicit definitioxi of 
the control test which has been adopted. Article 11(b) pro¬ 
vides that an enterprise shall be deemed to be German con¬ 
trolled if German enemies hold directly or indirectly— 

*(i) 50 per cent, or more of the voting rights, outstand¬ 
ing capital stock or other proprietorship interests, or 
(ii) participating rights in a voting trust arrange¬ 
ment which rights represented 50 per cent, or more of 
such voting rights, outstanding capital stock or other 
proprietorship interests; or if at the material date 


m 


German enemies directly controlled the policy, manage¬ 
ment, voting power or operations of the "enterprise.”* 

It is dear from the language adopted in this definition 
of enemy control that the purpose was to reach property 
which enemies had placed in neutral ownership, although 
retaining actual control, in order to defeat prohibitions 
against enemy trading. It is not suggested that the al¬ 
leged usufruct established in 1931 had any such purpose 
and obviously it did not 

In addition to the cited cases on the question whether 
a corporation is barred from the courts as an enemy, the 
concept of enemy taint through enemy ownership or con¬ 
trol has been applied to some extent in prize cases in¬ 
volving seizure of vessels and their cargo. Part Cargo ex. 
M. V. Glenroy v. Spencer, [1945] A. C. 124; The Hambom, 
[1919] A. €. 993; The Proton, [1918] A. C. 578; The 
Buena Ventura, 175 U. S. 384; The Wren, 73 U. S. 582; 
The Venus, 8 Cranch. 251; Hackworth, VI International 
Law, 512; Domke, The Control of Alien Property (1947) 
page 104. 

In the Glenroy case, supra , goods en route from the 
Japanese Mitsui Company in Japan to the German Mitsui 
Company in Hamburg were diverted to England upon the 
outbreak of World War II. The Court held that title had 
not passed to the German company and therefore the goods 
were not subject to forfeiture as enemy goods. The 
Court held, however, that the Japanese company so com¬ 
pletely and minutely controlled the management of the 
German company which it had established, that the Ger¬ 
man company was merely a German branch of the Japa- 

* Quoted in Domke, “The Control of Corporations,” The International 
Law Quarterly, Vol. 3 (1950) pp. 52, 55-56, in which reference is also 
to other somewhat similar provisions in other international agree¬ 
ments. 
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nese company which, therefore, through the German Com¬ 
pany was trading with the enemy. The Court held that the 
enemy taint thus acquired by the goods was not cured 
by the diversion to England as the claimant contended! be¬ 
cause the Japanese company had not broken off trade 
with the enemy. The Court’s decision is based on the 
complete nature of the control of the Japanese company 
over its German affiliate. 

In the Hambom case, supra, the Court approved seusure 
of property owned by a British corporation wholly o^ned 
and controlled by German enemies and, citing the Daimler 
decision, stated the rule to be as follows at page 998: 

“••• the right and power of control may form a 
true criterion, the control, that is, of those persons 
who are the active directors of the compa/ny and whose 
orders its officers must obey, or the control of those 

the 
the 


persons who in their turn are the masters of 
directorate and make or unmake it by the use of 
controlling majority of votes.” (Emphasis added]) 


The Proton, supra, is an example of concealed enemy 
ownership. The claim of the alleged private owner of 
the seized vessel,, a Greek national, was denied on the 
ground that he was a mere blind for the German govern¬ 
ment. The Buena Ventura, supra, emphasized the rule that 
in view of the harsh and penal character of confiscation of 
private property a liberal construction against confisca¬ 
tion should be exercised. In The Wren > supra, the Court 
refused to approve confiscation where the evidence of enemy 
confederate ownership of the vessel, apparently English 
owned, was based on suspicion and hearsay. In The Venus, 
supra, control was not involved because of the owner’s 
residence in enemy territory which in itself was sufficient 
to subject the vessel to seizure as prize. 

The Court below based its decision of enemy taint on the 
alleged usufruct. The Court added in its opinion and in 
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its conclusions of law, however, the statement that the ap¬ 
pellant’s relationship with Transdanubia Bauxite, A. G., 
a Hungarian mining corporation, which “of itself perhaps 
would not prevent recovery” (R. 49), was a circumstance 
which constituted further evidence of enemy taint taken 
in conjunction with the usufruct (ConcL 5, R. 62-63). 

Surely greater control should be required under a 
judicial rule sanctioning confiscation of a neutral corpora¬ 
tion’s property than is required for control of public 
utilities in the public interest.* 

The appellant submits that every judicial pronounce¬ 
ment which has been made discussing the control test, 
whether it be the decisions determining whether a corpora¬ 
tion can sue or decisions considering whether corporate 
property can be sequestered or confiscated as enemy 
tainted, make clear that the facts as found here by the 
Court below do not come within the control doctrine. Con- 
cededly difficult cases concerning the necessary degree of 
control may arise, but it is submitted that the facts of this 
case bring it clearly and easily outside the application of 
that doctrine. 

IV. Ownership by plaintiff Swiss Corporation of Trans¬ 
danubia Bauxite, A. G., a Hungarian corporation, 
is not evidence of enemy taint. 

The Court below correctly refused to find or conclude 
that plaintiff’s relationship with Transdanubia Bauxite 


# Much greater control over corporate policy and management than 
is present here is required to be established even under statutes regu¬ 
lating utilities and expressly defining the relationship of a holding 
company to a subsidiary company as one involving direct or indirect 
ownership or control of 10 per cent, of stock (Public Utility Hold¬ 
ing Company Act of 1935, Section 2(a)(8)(A), 15 U. S. C. 79b). 
American Gas 4* Electric Co. V. S. E . C., 134 F. (2d) 633, certiorari 
denied 319 U. S. 763; cf. Rochester Telephone Corp . v. United States', 

• 307 U. a 125. 





constituted doing business by plaintiff in Hungary after 
war commenced on December 12, 1941. Section 2 of the 
Trading with the Enemy Act includes in the definition of 
“enemy* a corporation incorporated in enemy territory or 
incorporated in any other foreign country and “doing busi¬ 
ness in such (enemy) territory.* The legislative history 
of Section 2 makes it clear that the meaning of “doing 
business* which had been stated in decisions of the Su¬ 
preme Court of the United States prior to that time was 


the meaning intended by Congress in the statute.* Section 
2, the definition section of the Act, contains no definition 
of “doing business” although it does contain a definition of 
“to trade” with the enemy. It is clear, therefore, that 
Congress used “doing business* in the sense which judicial 
decisions had given to it and not in a special sense re¬ 
quiring definition. It is also clear that the phrase was not 
intended to have the much broader meaning given by ex¬ 
press definition to the phrase “to trade” with an enemy . 

The ownership of stock by a parent corporation does 
not constitute doing business by the parent in the State 
where the subsidiary does business. Peterson v. Chicago, 
B. I, <& P. B. Co., 205 U. S. 364,391; cf. Cannon Manufactur¬ 
ing Co. v. Cudahy Packing Co., 267 U. S. 333; People’s 

* Assistant Attorney General Charles Warren testified before the Senate 
Commerce Committee (65th Cong., 1st Seas., July 27, 1917, Com. Rep. 
pp. 136-137) as follows: 

“In defining ‘enemy' we used the words ‘doing business within 
such territory'—that is, doing business within Genu any; and we used 
these words with intent, because the words ‘doing business within the 
State,’ of course, have been construed many times by the Supreme 
Court. It is a well recognized pbmsc and has a clearly defined niean- 

im¬ 
personally I say we use the words ‘doing business’ because those 
words have been given a definite meaning by the Supreme Court, 
and I was surprised to find that anyone misunderstood them.” 












Even where a corporation engages in limited activities 
in enemy or enemy-occupied territory necessary to pre¬ 
serve its corporate entity it is not chargeable with “carry¬ 
ing on business” unless it goes further and engage^ in 
ordinary business transactions such as the collection' and 
payment of obligations. Central India Mining Company 
v. Societe Coloniale Anversoise, [1920] 1 K. B. 753; Be 
HUckes, ex parte Muhesa Rubber Plantations, [1917] 1 
K. B. 48; Webber, Effect of War on Contracts (2nd lEd. 
1946), page 114; Howard, Trading with the Enemy (1943), 
page 12; McNair, Legal Effects of War (1948), page 65. 

In addition to the exclusion of the facts as found in 
this case from the scope of “doing business” as expressed 
in the statute and as defined in all of the decided cases, 
other considerations require the same result 

1. Section 3 of the Act makes it a criminal offense for 
any unlicensed person “to trade” with the enemy, as “trade” 
is broadly defined in Section 2, in order to stop all com¬ 
merce with the enemy. The extension of the definition of 
“enemy” in Section 2, however, to include foreign corpora¬ 
tions doing business in enemy territory has a more limited 
scope because its purpose on the one hand is to respect 
the rights of neutrals, with whom we hoped to carry on 
business in the interests of our war effort and to name 
them enemies only if they carried on a regular course! of 
business with the enemy which would presumably aid the 
enemy which it would be a primary object to prevent. That 
purpose could not be achieved by stigmatizing as enemy a 
neutral outside the United States who merely continued 
to hold stock in an enemy subsidiary or did isolated acts 
in respect thereto not constituting the “carrying on” or 
the “doing” of business. This twofold purpose of enemy 
trade controls, to cut off business of aid to the enemy but 
to continue to respect neutral rights and to do useful busi- 
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ness with neutrals, is exemplified by the rule that a neutral 
outside of the United States and outside enemy territory 
is an enemy only in respect of .transactions within hostile 
territory. Huberich, Trading with the Enemy (1918), page 
59. 

2. Domestic corporations with enemy subsidiaries, such 
as Genera! Motors Corporation with the subsidiary Ger¬ 
man company, Adam Opel A. G., are not branded as enemies 
under Section 2 or otherwise because of their sharehold¬ 
ings. If neutral foreign corporations are to be so branded 
because of relations with enemy subsidiaries not amount¬ 
ing to a deliberate course of doing business in enemy terri¬ 
tory, a most dangerous precedent will be offered to any 
country coveting the extensive properties of American 
companies held through foreign subsidiaries. In case of 
war the American company might well lose all of its prop¬ 
erty in hostile countries on the pretext that through its 
subsidiaries it has been doing business in enemy territory. 
A judicial ruling offering a basis for such a pretext should 
certainly be avoided by the courts of a nation with such 
large private interests abroad held through subsidiaries. 
Indeed such a decision based on Section 2, which is ap¬ 
plicable in respect to foreign corporations but not to 
domestic corporations, might well be treated as a viola¬ 
tion of the many treaties which guaranty citizens of friend¬ 
ly and neutral states equal treatment with citizens in our 
courts (Treaty with Switzerland of November 25, 1850, 
11 Stat 587). 

3. The only effect of having the Adler Bank extend the 
Transdanubia Bauxite loan was to delay the payment of 
the loan from this Hungarian corporation to the Hungarian 
Bank. This extension had either no effect whatever on the 
Hungarian economy or an adverse effect if on default the 


Hungarian Bank or the Hungarian economy could have ob¬ 
tained the Swiss francs which secured the loan and was 


prevented from doing so by the extension. 

It is submitted that for these reasons the Court below 
erroneously considered the appellant’s relationship with 
Transdanubia Bauxite as evidence of enemy taint. 

V. Fritz von Opel’s former German nationality is not 
evidence of enemy taint. 

The Court did not adopt the defendant’s contention that 
Fritz von Opel, concededly a naturalized citizen of neutral 
Liechtenstein, remained a Gherman national barred from 
recovering under Section 39 of the Act (R. 45). The Cpurt 
did conclude, however, that the circumstances of the ac¬ 
quisition of Liechtenstein citizenship “and his attachment 
to and sympathy for Germany” was further evident of 
enemy taint in conjunction with the usufruct (Cone! 5, 
R. 62-63). 

Both under Section 2 of the Act and at common law the 
enemy character of an individual for purposes of control 


of trading with the enemy is determined by the territorial 
test of an individual’s residence in enemy territory. An 
enemy national living outside enemy territory is not an 
enemy and even a United States citizen voluntarily resid¬ 
ing in enemy territory is an enemy. Cf. Zander v. McGrath , 
177 F. (2) 649. If “a continued interest in the welfare of 
and sympathy for Germany” is evidence of enemy taint not 
only of an individual but also of a neutral corporation in 
which he holds shares and, even a step further, is evidence 
of taint of domestic shares owned by the neutral corpora¬ 
tion, then the statutory territorial test has been wholly 
abandoned and no test exists. If continued interest in the 
welfare of and sympathy for Germany is a test of enemy 
taint then not only former German citizens but even many 




United States citizens who were capable of distinguishing 
between the Nazi Government of Germany and the German 
people may be charged with enemy taint.* 

It is submitted that it plainly was error to rely on an 
asserted interest of Fritz von Opel in Germany as evi¬ 
dence of enemy taint. Under the accepted territorial test 
in Section 2 of the Act, Fritz von Opel, an alien residing 
outside of Germany, was not an enemy. 

Moreover, the fact that Fritz von Opel left Germany and 
changed his residence to Switzerland long before the war 
started, and thereafter obtained Liechtenstein citizenship, 
is the most unequivocal evidence of his lack of sympathy 
for the Nazi Government of Germany. His actions* * and 
his testimony on his opinion of the Nazi Government 
(R. 1850, 2204) are much more cogent evidence of his sym¬ 
pathies than random equivocal remarks attributed to 
him by frankly hostile and adversely interested witnesses 
(R. 1158, 1209). 

The only enemy control which can taint a neutral cor¬ 
poration and its assets is control by statutory enemies 
resident in enemy territory and presumably responsive 
to the wishes of the enemy government. The conclusion of 
the Court below that an asserted interest of Fritz von 
Opel in Germany at the time of the vesting of the property 
in 1942 and at the time when he was in the United States 
constitutes evidence of enemy control of plaintiff in the 
vested property, is a grievously mistaken application of 

* The Joint Resolutions of Congress of December 11, 1941 (55 Stat. 796) 
and of April 6, 1917 (40 Stat. 1) were careful to observe this distinction 
between the German Government, upon which war was declared, and the 
German people. 

* # Perhaps the most significant act bearing on his sympathies is the fact 
that after the war commenced in Europe he invented and offered to the 
United States an improved fastener for airplane cowlings which was 
used by the millions during the war (B. 393). 
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the control test which is concerned solely with the enemies 
resident in enemy territory/ j 

There was nothing whatever exceptional about the ac¬ 
quisition of Liechtenstein citizenship by Fritz von OpeL 
The law expressly required the naturalization fees con¬ 
sisting of a payment to the community to which the hew 
citizen was admitted and to the state treasury (PL Ex. 177, 
Art. 10, R. 1953). Express provision was made for waiver 
of the general three year permanent residence requirement 
(Art. 6(d), R. 1951). The taking, of the citizenship oath 
“after the state citizenship has been granted 77 was not a 
prerequisite of citizenship (Art. 14, R. 1954). 

It was not disputed that under German law upon Ac¬ 
quisition of Liechtenstein nationality Fritz von Opel lost 
German nationality unless it was expressly reserved by 
application and approval by the German Government 
(R. 1097). He testified that he did not so apply (R. 39$). 
There is no evidence to the contrary although German Gov- 
eminent records in occupied Germany are entirely at the 
disposal of the defendant. Other evidence supported his 
testimony (R. 1617,1618). In the circumstances it is clear 
that in 1939 Fritz von Opel ceased to be a German national 
and became a Liechtenstein nationaL He holds, and since 

I 

1939 has held, a valid Liechtenstein passport 


It is true that Fritz von Opel, a trained engineer and a well-known 
former German industrialist in the United States at the outbreak jof 
the war, like thousands of other able-bodied German nationals |or 
natives of Germany, was interned as a native of Germany (50 U. S. jC. 
21) under the Government's policy that no security risks whatever 
should be taken and that anyone who either by capacities or past 
associations, such as German reserve officers or any with such special 
skills, should be interned as the most efficient way of obtaining maxim 
surveillance security at home while fighting abroad. A number of alien 
enemy internees have already been naturalized as citizens of the United 
States. The fact of internment cannot be taken as evidence of actual 
active enemy sympathies or of enemy taint of private property. 


It is submitted that there is no basis whatever in the 
record for the Court’s conclusion that the circumstances of 
Fritz von Opel’s acquisition of Liechtenstein citizenship 
and the alleged interest and sympathy for Germany was 
evidence of enemy taint of plaintiff and its vested prop¬ 
erty. 

VL The policy and interests of the United States are 
opposed to confiscation in this situation. 

The failure of the Trading with the Enemy Act to char¬ 
acterize as enemies foreign corporations “owned or con¬ 
trolled” by enemies is no legislative oversight. On the 
contrary, the entire history of such legislation and the ex¬ 
press refusal to adopt such a provision discloses the dear 
Congressional intent to leave unaffected property of neu¬ 
tral corporations in whidi no enemy interest has been 
concealed and which has not been used in any manner hos¬ 
tile to the United States. Further, the policy is to return 
property even to enemy nationals who have not concealed 
their interests or been hostile (Section 32 of the Act as 
amended, 50 U. S. C. App. 32). These recent provisions and 
the entire history of the United States in dealing with 
enemy property* that Congress does not authorize con¬ 
fiscation of enemy property except under precisely de¬ 
fined statutory conditions, and such statutory authoriza¬ 
tion is not to be extended by implication to property of 
neutral corporations unless that property has been used in 
trade with the enemy, or unless the confiscation by reason 
of enemy ownership or control is plainly authorized by 

* See generally for the history of treatment of enemy property by the 
United States: John Dickinson, Enemy Owned Property ; Restitution 
or Confiscation, 22 Foreign Affairs, 126 (1943) ; Gathings, International 
Law and American Treatment of Alien Enemy Property (1940); 
John Bassett Moore, International Law and Some Current Illusions 
(1924), pp. 14-25. 
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statute and convincingly established by the proof. The 
Courts have always applied the rule of construction that 
the statutory provisions of the Trading with the Enemy 
Act should not be extended beyond their plain meaning. 
Brown v. United States, 8 Cranch. 110, 122-123; Zander v. 
McGrath, 177 F. (2d) 649; Deutsche Bank v. Cymmings, 65 
App. D. C. 297, 83 F. (2d) 554 (reversed on limited ground 
that Congress withdrew consent to suit, 300 U. S. lip); 
Standard Oil Co. v. Clark, 163 F. (2d) 917, 926 (C. C. a| 2) 
certiorari denied, 333 U. S. 873; Josephberg v. Markham, 
152 F. (2d) 644 (C. C. A. 2); Stoehr v. Miller, 296 Fed. 414, 
425 (C.C.A.2). 1 

In the Standard Oil case the Court stated at page 926: 

"The power of seizure and confiscation, particularly 
as against a friendly alien, is so drastic and so novel 
that we think it should not be extended beyond bounds 
clearly set.” 

The strongest practical reasons exist for this rule of 
construction that confiscation of the property of foreign 
nationals should not be extended beyond the plain terms 
of the statute. The United States today more than ever 
before is endeavoring to expand world trade and promote 
increased investments of the United States and its citizens 
in foreign countries and of foreign nationals in the United 
States. The position of the Government has consistently 
been that American investments abroad should be treated 
fairly and that private property should not be confiscated. 
The reasons for insistence upon this policy in the interests 
of a stable commercial and social order are increasing. 
The Economic Cooperation Act of 1948 stipulates that the 
International Court of Justice, or an arbitral tribunal 
agreed upon by the United States and any government ac¬ 
cepting assistance under the Act, shall have jurisdiction in 



any dispute involving “compensation of a national of the 
United States for governmental measures affecting his 
property rights” when the United States Government es¬ 
pouses the case.* 

Recently the International Conference of American 
States at Bogota, Colombia, in 1948, upon the insistence of 
the United States, rejected a proposal that just compensa¬ 
tion for expropriation, provided by Article 25 of the 
Economic Pact be limited to compensation only to the ex¬ 
tent provided by the organic law of the expropriating 
state.** 

The policy of the United States in favor of extending 
and not limiting the protection of private property was 
well expressed by Secretary of State Byrnes in his letter 
to the Chairman of the Committee on the Judiciary of the 
House of Representatives objecting to a bill which would 
deny any foreign national a suit to recover vested property 
and relegate him to just compensation under the Fifth 
Amendment.* 

* Title I of the Foreign Assistance Act of April 3, 1948, Sec. 115(b) 
(10) (22 U. S. C. 1513): see Gross, International Law and the 
European Recovery Program. Proceedings of American Society of 
International Law, 1948, pp. 84, 90. 

** Ninth International Conference of American States (Dept. State Pub. 
3263) p. 214. 

t Mr. Byrne’s letter in respect to EL B. 5089, 79th Cong., 2nd Sess. set 
out in full in the hearings before the Judiciary Committee, pp. 28-29) 
states in part: 

“Traditionally, the United States has encouraged foreign in¬ 
vestment in the United States, and has regarded favorably American 
investment in friendly foreign countries, subject only to overriding 
considerations of national security. The United States is now com¬ 
mitted, as approval of the United Nations Organization and the 
Bretton Woods institutions indicates, to a policy of expanding world 
trade. The United States has foreign investments greatly in excess 
of the investments of friendly foreign nationals here. The Depart¬ 
ment of State is even now attempting to secure complete equality of 
treatment for American property interests in areas in which the war 

( Continued ) 


It is submitted that judicial approval of confiscation of 
the neutral corporate private property in this case would 
not only unwarrantedly extend the application of the Ti[ad- 
ing with the Enemy Act but would be contrary to the en¬ 
tire policy of increased * protection of private property 
which the Congress and the Government of the United 
States are promoting throughout the world.* 

VII. The denial of recovery to plaintiff violates the 
Fifth Amendment. 

The plaintiff, a friendly alien, is protected by the 
Amendment. Russian Volunteer Fleet v. United 
282 U. S. 481, 489. The Fifth Amendment requires 
the Trading with the Enemy Act be construed to 
a friendly alien a remedy for return of property 
not enemy property. Becker Steel Co. v. Cummings, 

U. S. 74, 81; Stoehr v. Wallace, 269 Fed. 827 (C. C. A. 2) 
affirmed 255 U. S. 239. An action under Section 9(a) is 



was fought with respect to local legislation on war damage compen¬ 
sation. Under these circumstances, a deliberate legislative enact¬ 
ment of the United States which discriminates against friendly 
foreign nationals and denies to them even just compensation jfor 
seizures of their property by an agency of the United States (unless 
compelled by the Constitution) seems a short-sighted departure from 
principles which this Government has long advocated. The damj&ge 
to American interests which might result cannot be adequately 
estimated. 

* The position of the United States in insisting upon -equal treat¬ 
ment and just and adequate compensation for interest of American 
nationals abroad has been based upon the assertion, well-founded until 
now, that the United States accorded such treatment to the property 
and interests here of friendly foreign nationals. Should this position 
be destroyed, by enactment of the cited provision, the ability of the 
United States to prevent like discrimination against American foreign 
interests will be seriously jeopardized if not destroyed.” 

* It should be noted that on the former appeal in this case there was 
presented to this Court and the Supreme Court only the question whether 
a foreign corporation could bring suit at all under Section 9(a) of the 
Act. The questions now presented were not briefed, argued or decided. 




the remedy made exclusive by the explicit provisions of 
Section 7(c). Pflueger v. United States, 73 App. D. C. 
364,121F. (2d) 732, cert. den. 314 U. S. 617; Escher, Admr. 
v. United States, 68 C. Cls. 473, cert den. 281 TJ. S. 752; 
cf. Uebersee Finanz-Korporation v. Clark, 332 U. S. 480, 
487-488. 

It is urged that the confiscation of plaintiff’s entire 
vested property because of a usufruct in plaintiff’s shares, 
limited to a part of the income attributable to those shares, 
takes plaintiff’s property without due process of law. 
Any construction of the Trading with the Enemy Act to 
effect this result should be avoided. 

PART TWO 

\ 

The ultimate findings are contrary to the evidence. 

Plaintiff has contended herein, Part One, supra, that as 
a matter of law, on the findings and conclusions and opinion 
of the Court below, plaintiff and its vested property are 
not chargeable with enemy taint because of the complete 
lack of any showing of sufficient ownership or control of 
the vested property or of the plaintiff by an enemy and the 
lack of any showing of the use or intention to use the 
property for hostile purposes or to conceal an enemy 
interest therein. Plaintiff also submits that the ultimate 
findings of ownership and control of the vested property 
and of the plaintiff by an enemy, Wilhelm von Opel, through 
the alleged agency of Hans Frankenberg, are contrary to 
the evidence and are erroneous because any such agency 
terminated in 1940 and the usufruct was terminated by 
loss of co-possession of plaintiff’s shares and also by waiver 
and abandonment of the usufruct. 

It is settled that Rule 42 of the Rules of Civil Procedure 


is an expression of the equity practice which prevailed 
when the rule was adopted that the appellate court is not 


57 


bound by findings which on fhe record it believes to be 
"clearly erroneous” even though some evidence supports 
the findings. United States v. Gypsum Co., 333 U. S. 364, 
394-395 Nee v. Main Street Bank, 174 F. (2d) 425 (C. C. A. 
8); Bolan v. Lehigh Valley B. Co., 167 F. (2d) 934 (C. <b. A. 
2); MacGowan v. Barber, 127 F. (2d) 458; Beckley National 
Bank v. Boone, 115 F. (2d) 513; Campana Corp. v. Har¬ 
rison, 114 F. (2d) 400. In cases where depositions and 
documentary evidence are involved, as here, the appellate 
court is not restricted in review of such evidence. Sotiete 
Suisse v. Cummings, 69 App. D. C. 154, 99 F. (2d) 387; 
Photoplay Publishing Co. v. LaVerne Publishing Co., 269 
Fed. 730, 732 (C. C. A. 3). 

It is submitted that in this case the evidence establishes 
that any alleged agency of Frankenberg was terminated 
before the United States entered the war, that under the 
applicable foreign law the usufruct was destroyed by loss 
of co-possession by the usufructuary in plaintiff’s shares 
when they were sold in 1936, and that the usufruct was 
waived. For these reasons the judgment based on the 
erroneous findings should be reversed and judgment should 
be directed for plaintiff or at least a new trial should be 
ordered. 


The Court stated (pp. 394-395): 

“It was intended, in all actions tried upon the facts without 
a jury, to make applicable the then prevailing equity practice. 
Since judicial review of findings of trial courts does not have 
the statutory or constitutional limitations on judicial review of 


tew or 

findings by administrative agencies or by a jury, the court may 
reverse findings of fact by a trial court where ‘clearly erroneous’. 
The practice in equity prior to the present Buies of Civil jPro- 
cedure was that the findings of the trial court, when dependent 

I 

upon oral testimony where the candor and credibility of the 'wit¬ 
nesses could best be judged, had great weight with the appellate 
court. The findings were never conclusive, however. A finding is 
‘clearly erroneous’ when although there is evidence to support it, 
the reviewing court on the entire evidence is left with the definite 
and firm conviction that a mistake has been committed.” 
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In 1942 Hans Frankenberg was not exercising control of the 
vested pr operty or of plaintiff as agent of Vilhelm von OpeL 

i 

. . . i 

At the outset of this point it is important to emphasize 
that the Court below in its opinion relies on Frankenberg’s 
alleged agency for Wilhelm von Opel solely for the pur¬ 
pose of compliance with the requirement of German law 
that a usufructuary, personally or through an agent, must 
obtain co-possession of corporate shares in order to change 
a contractual right to a usufruct into a usufruct in rem in 
the shares (R. 45-46). The Court in its opinion makes 
no further reference whatever to Frankenberg’s agency 
or to the continuation of such agency but merely states 
that the parents Opel continued to hold their usufructuary 

interest until the vesting of plaintiff’s securities (R. 46). 

• 

At no place in its opinion does the Court rely-upon any 
alleged agency of Frankenberg to establish actual de facto 
control of plaintiff or the Harvard and Spur companies, 
and indeed the evidence does not permit any such reliance 
or any finding that Frankenberg exercised such actual 
de facto control. The Court’s formal “findings of fact” 
however state that Frankenberg “exercised control over 
the major policies of the corporation” until 1940 and by 
inference “continued to exercise control over plaintiff cor¬ 
poration until the date of vesting” and at all relevant times 
acted as agent for Wilhelm von Opel (Fdgs. 40, 41; R. 58- 
59). In discussion of the tentative findings the Court below 
made it entirely dear that it relied on Frankenberg’s 
agency merely for the establishment and continuation of 
that co-possession necessary for the maintenance of the 
usufructuary “ownership” in plaintiff’s shares. The Court 
believed that such “ownership” was enough to establish 
enemy taint The Court, recognizing the suspension or 


i 
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termination of any agency by the war, expressly stated that 
it was not finding or relying on any agency of Franken- 
berg as indicating a “bossing” or actual control of plain¬ 
tiff or the Harvard and Spur companies after the United 
States entered the war. Apparently the Court did not 
understand that such an actual de facto control was legally 
necessary (in addition to substantial ownership by enemies) 
to establish enemy taint* 


The Court stated at p. 1779: 

“The Court: I do not care whether he was an agent after the 
war or not. My point is the usufructuary interest had been set up 
and it existed as of the time of the war and that the breaking out of 
the war between the two sovereigns would not kill this man’s rights, 
according to the laws of Germany, which we now respect.” 


P. 1782: 

“The Court: There are two forms of control that I am taking 
about. There are two forma One of them exists by virtue of this 
usufructuary interest. That is number one. Now, that did not end, 
in my judgment. 

I might grant that you are right on this other kind of control, 
by virtue of what the Supreme Court said, namely, that Frajnken- 
berg was over here bossing and telling them what to do. As you 
say, that might violate the Trading with the Enemy Act. I do not 
know whether it does or not. Let us say it does, though. I might 
say that if it violated the Trading with the Enemy Act—or, as the 
Supreme Court says, an agency—the boss over here—between a 
person not a resident of Germany and one who is a resident hod a 
citizen of Germany would be a rational deduction—that is true. 
I mean to say where an agency of another one over here, an Ameri¬ 
can with an agency in Germany, would end at the outbreak of war, 
that is not going to break down his control by virtue of this usu¬ 
fructuary interest. 

You may be right, and I do not know whether you are right. 
You may be right, but I am inclined to think that so far as bossing 
the company is concerned, I am not entitled to presume that after 
the outbreak of war; but on that usufructuary interest, I simply 
do not think that the declaration of war by the United States with 
Germany would break down Wilhelm’s— 

Mr. Gallagher: That is a different point that I won’t labor 
with you. 

( Continued ) 




Even though the Court does not rely in its opinion on the 
continuance of an agency in Frankenberg after Decem¬ 
ber 8, 1941, to manage plaintiff or Harvard or Spur for 
Wilhelm von Opel, in view of the formal finding of agency 
plaintiff briefly demonstrates that even if such agency 
had been relied on as a matter of law no such agency per¬ 
mitting any exercise of control existed in Frankenberg at 
the material time when the property was vested in 1942. 

The Court frankly admits in its findings (Fdg. 40, B. 58) 
that the “record is bare of evidence” of any control of plain- 
tiff’s affairs by Frankenberg after he left Switzerland in 


The Court: That is right, but that very point would constitute 
the enemy taint and would constitute the right in rem that I am 
talking about in this conclusion of law. Do you see what I meant 
Mr. Gallagher: I know, and I am not trying to dissuade you, 
and I know you have made up your mind on that. 

The Court: That is the heart of my decision, and I cannot 

believe it is wrong.” 

* « « • • 

P. 1785: 

“Mr. Gallagher: You are pointing up the proposition Mr. 
Boland has discussed before—that that beneficial interest does not 
constitute taint. 

The Court: I am not giving you taint there. It is one step in 
taint. That is a question, in my judgment, on ownership. I guess 
it is taint, too. I guess you are right 

I tell you, as long as I have not anything in here that is con¬ 
trary to something that I found, I do not want to change it I rec¬ 
ognize your point It is a right interesting point, and if the de¬ 
fendant were depending in this case only on the control by way of 
bossing, as I have put it for want of a better term or more illus¬ 
trative term—if they were depending on that alone-—it would be a 
very strong case. I will be perfectly frank with you on it. In other 
words, it is something I can see the logic of and I would have to 
follow, and that is very reasonable.” 


P. 1787: 

The Court: For that reason that the usufruct in my judgment, 
did exist, even though we concede that the outbreak of war stopped 
his agency.” 
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1940 and came to the United States. The finding “infers’’ 
(or presumes), however, that in the absence of any evi¬ 
dence control found to exist in 1940 continued to exist in 
1942. Such a presumption or inference to the effect that 
a personal legal relationship proved to exist at one time, 
such as authorization or agency, will be presumed to con¬ 
tinue and exist until a later time in the absence of any 
supervening contradictory presumption or evidence is one 
of the weakest presumptions known to the law. National 
Labor Relations Board v. National Motor Bearing Co., 
105 F. (2d) 652, 660 (C. C. A. 9); National Labor Relations 
Board v. Piqua Munising Wood Products Co., 109 F. (2d) 
552 (C. C. A. 6); Wigmore, Evidence (1940 Ed.) Sec. 2530. 
The courts repeatedly state that in each case the applica¬ 
tion of such a presumption must depend on all the facts 
and circumstances and that it is not possible or appropri¬ 
ate to fashion any rule of thumb for the application of this 
presumption. In cases where the fact to be proved is a 
physical fact of a more or less permanent nature, such| as 
the existence of Mt. Everest, or the condition of a railroad 
track, the presumption of the continued existence of the 
fact has some validity as a matter of human experience. 
Where, however, the fact involved is a human relationship 
such as agency or authorization of one person to act for 
another, the presumption is very weak because of the great 
variety of supervening human actions which may terminate 
the agency or authorization. 

In the present case plaintiff submits that the presump¬ 
tion had no proper application because evidence of agency 
to initiate or continue the usufruct was wholly insufficient 
evidence to find that Frankenberg managed the plaintiff’s 
corporate affairs as agent of Wilhelm von Opel even in 
1940, particularly in view of the uncontradicted denials of 
Frankenberg, Wilhelm von Opel and Fritz von Opel (E. 
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800,857,161,621). But even if there were sufficient evidence 
to find such an agency in 1940, the facts occurring there¬ 
after prevented the application of any presumption that 
any agency continued. 

L It is the uncontradicted testimony of Dr. Meier that 
after Frankenberg left Switzerland in 1940 Dr. Meier was 
managing and in charge of plaintiffs corporate affairs, 
and that Frankenberg no longer handled plaintiffs cor¬ 
porate affairs (K. 1486). If any presumption of continued 
control was appropriate the only rational presumption 
was that Dr. Meier’s control in 1940 continued to 1942. 
In view of Dr. Meier’s control a presumption of continued 
control by Frankenberg is irrational and inadmissible. 

It is admitted that even without Dr. Meier’s uncontra¬ 
dicted testimony the fact that Frankenberg left Switzerland 
permanently is sufficient as a matter of law to prohibit 
application of a presumption that he continued to direct 
the affairs of the plaintiff, a Swiss corporation. 

2. On December 8, 1941, the German Government de¬ 
clared war on the United States. This fact would suspend, if 
not terminate, any agency between Wilhelm von Opel, resid¬ 
ing in enemy territory, and Hans Frankenberg, residing in 
the United States, in the absence of very strong evidence 
that Frankenberg continued to act as agent. Surely the in¬ 
tervention of a war destroys the presumption, weak at best, 
that an agent living in the United States continued to act 
for a principal living in Germany in the absence of strong 
evidence supporting the presumption, and the Court found 
that the record is bare of evidence on the point (Fdg. 40, 
R. 58). 

3. Frankenberg left Switzerland for the United States 
in 1940. As soon as he was able to obtain permanent resi- 
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dence he filed a declaration of his intention to becoijne a 
United States citizen and took the statutory oath pre¬ 
paratory to his later naturalization. Frankenberg, as one 
of the plaintiff’s directors, had limited authority to act for 
the corporation and could only act or sign for the corpora¬ 
tion jointly with another director (R. 1461, 2049). He was 
dependent for his position as director on his annual election 
as director by the voting of Fritz von Opel’s shares. He had 
no authority from the plaintiff corporation under which he 
could have controlled its affairs and directed the activities 
of the American companies even if he had been an agent of 
Wilhelm von Opel. These facts defeat any presumption of 
continued agency and affirmatively establish termination of 
any agency. If any presumption operates the fair presump¬ 
tion and rational inference from these facts is that Frank¬ 
enberg would not continue the agency and in effect trade 
with the enemy in violation of the criminal provisions of the 
Trading with the Enemy Act. 

Moreover, the evidence is clear that both the Harvard hnd 
Spur companies were operated by their own boards of di¬ 
rectors and their own officers, American citizens, at the time 
of the vesting of plaintiff’s shares in these companies in 
1942 (R. 1197). The evidence is clear and ample that the 
affairs of Harvard and Spur were run by their Ameri¬ 
can managements and not by Frankenberg on behalf of 
Wilhelm von Opel. 

For the foregoing reasons it is submitted that the e 
dence wholly fails to sustain any conclusion, even if it had 
been relied on by the Court below, that in 1942 Frankenberg 
controlled plaintiff’s affairs for Wilhelm von Opel. On t|ie 
contrary the evidence strongly supports the conclusion that 
in 1942 Wilhelm von Opel, living in Germany, was exercis¬ 
ing no control whatever, personally or through Franken¬ 
berg or any other person, over either plaintiff or the Ameri- 
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can Harvard and Spur companies. Therefore as a matter of 
law and in the absence of snch control there could be no 
enemy taint 

4. As a matter of law the entry of the United States into 
the war terminated any agency of Frankenberg, a perma¬ 
nent resident of the United States and an applicant for citi¬ 
zenship, on behalf of Wilhelm von Opel residing in Ger¬ 
many. Such an agency, even if it existed, would be execu¬ 
tory and would contemplate exercise of control of plaintiff’s 
assets on behalf of an enemy. Even though every agency 
and contract is not automatically dissolved by war it is dear 
that any executory contract or agency contemplating con¬ 
duct on behalf of an enemy is terminated by war. In view of 
the fundamental changes caused by war in the relationship 
of an enemy principal and a resident agent the continua¬ 
tion of an agency will not be presumed in the absence of the 
strongest evidence. Sutherland v. Mayer , 271U. S. 272,288, 
297; WiUiams v. Paine, 169 U. S. 55, 73, affirming 7 App. 
D. C. 116; Insurance Co. v. Davis, 95 U. S. 425, 429-430; 
Cramer v. United States, 7 Ct. Cls. 302; cf. Strauss v. 
Schweizerische Kreditanstalt, 45 F. Supp. 449 (S. D. N. Y.). 

* It is clear in the present case both as a matter of law and 
as a matter of fact that any agency of Frankenberg for Wil¬ 
helm von Opel was terminated when he came to the United 
States and certainly when the United States entered the 
war, and did not exist when plaintiff’s property was vested 
in 1942. 
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Tke usufruct was terminated before 1942. 


It was undisputed that in 1931 the gift agreement did not 
immediately establish a usufructuary interest in rem in the 
shares of Adam Opel, A. 0., the subject matter of the gift, 
or in their proceeds. But the Court found* that in 1935 sijich 
a usufructuary interest was created in plaintiff’s shares by 
the delivery of a safe deposit box key to Frankenberg. 
The usufruct is then carried forward to 1942 not by any 
finding of continued co-possession of the shares until 1942 
(manifestly impossible because any such co-possession was 
lost when the shares were sold in 1936) but only by a state¬ 
ment in the Court’s opinion that in 1942 the parents Opel 


The facts are that Fritz von Opel kept the bearer shares in plaintiff 
which he owned, together with other papers, in his personal safe deposit 
box. He gave a key to Frankenberg not merely in connection with the 
usufruct contract but also because the shares were pledged to Franken- 
berg’s bank, Adler & Co., as collateral on a loan to Fritz von Opel 
(R. 818). Fritz von Opel retained the right to access to his own box 
(R. 618). Under the German Civil Code, Sec. 1081 “whenever a bearer 
security is the object of a usufruct, then in such a case the usufructuary 
and the holder of legal title jointly have the right of possession * * * ” 
(R. 1989). Under Section 1082 on request of either party the securities 
are “to be deposited with a depositary with the stipulation that the 
release of the instrument may only be requested jointly by the usju- 
fructuary and the holder of the legal title * * * ” (R. 1989). In view 
of these legal requirements it was absolutely necessary to exclude the 
owner from sole possession or separate access to the securities in 
order to establish the necessary co-possession for the usufruct, Tbjis 
was done in practice either by placing the securities in a box whi 
required the use of two keys to open the box, one held by the usufructu¬ 
ary and one by the owner of the securities, or by placing the securities 
with a depositary with instructions excluding either person from 
separate access to the securities. In view of the fact that Fritz von 
Opel retained access to his safe deposit box there is a question whether 
the usufruct in rem was ever established. 


continued to hold their usufructuary interest in “said stock 
of plaintiff corporation and the American securities” (R. 
46). # 

Apparently this statement in the opinion is based .on an 
assumption that a usufruct once established continues to ex¬ 
ist after loss of co-possession (R. 1783). This clearly is 
not so as a matter of the uncontradicted expert testimony 
on foreign law {supra, pp. 10-11). 

It was also established as a matter of undisputed fact that 
Frankenberg, and even Frima Trust Establishment, the 
owner of the shares for Fritz von Opel, lost possession of 
them when in 1936 they were sold to a group of Swiss 
nationals under an option to repurchase, and repossession 
was not obtained by Fritz von Opel until he repurchased 
the shares in 1941 (R. 1880-83). The record is clear, there¬ 
fore, that Frankenberg lost co-possession of the shares and 
thus Wilhelm and Marta von Opel lost their usufructuary 
rights in rem in the shares and were relegated to the con¬ 
tractual right they had originally under the 1931 gift agree¬ 
ment to claim or demand that a usufruct in rem be reestab¬ 
lished in plaintiff’s shares. This they never did. It is sub¬ 
mitted, therefore, that in the absence of any finding that 
co-possession of plaintiff’s shares was regained on behalf 
of Wilhelm and Marta von Opel, it is clear under German 
and Swiss law that the usufruct in rem ceased when the 
shares were sold to the Swiss group in 1936. 

The only other possible ground (not relied on by the 
Court below) for continuance of the usufruct is the unten- 


* It was not claimed, and conld not be claimed, that there was any 
usufruct directly in the American securities. The expert witnesses on 
German law were in agreement that co-possession was absolutely neces¬ 
sary for a usufruct and that the usufruct in rem was in plaintiff’s 
shares which was the only property co-possessed by the usufructuary. 
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able contention that Frankenberg’s alleged agency 
Wilhelm von Opel continued until 1942 (Fdg. 40, R. 38). 
Apart from the fact that this agency did not in fact or in 
law so continue {supra, pp. 58-64) such agency would not 
continue the usufruct in the absence of co-possession of 
the plaintiff’s shares. Therefore, even on the Court’s theory 
that the usufructuary “ownership” was enough to estab¬ 
lish enemy taint without actual control of the plaintiff or 
of the vested property, there is no enemy taint here because 
the usufructuary “ownership” was lost in 1936 by the loss 
of co-possession of the shares, the condition sine qua npn 
for a usufruct in rent. 


The right to a usufruct was waived. 


The District Court found that in 1935 Wilhelm von Ojjel 
discussed waiver of his right to a usufruct but it was never, 
after its creation, waived or abandoned by any statement 
or act of Wilhelm or Marta von Opel (Fdg. 51, R. 60). 
The evidence of waiver, however, is clear, explicit arid 
uncontradicted. Several witnesses testified directly con¬ 
cerning waiver by the parents Opel. Waiver was impelled 
by the strongest motives of self-preservation and protec¬ 
tion from the severest punishment by the Nazis under 
foreign exchange control laws. There is no evidence in the 
record that the waiver did not occur. 

Dr. Daniel Gros, Wilhelm von Opel’s attorney who 
handled the legal matters with the German Government 
arising out of the gift, testified that Wilhelm von Opel 
waived and disclaimed any interest whatever in the usu¬ 
fruct (R. 1001). Fritz von Opel testified that the usufruct 


had been waived (R. 456). Margot von Opel testified that 
she understood that the usufruct had been waived (R. 1611). 
Eleanore Firnhammer stated in her affidavit, sworn to 
on April 27, 1949 and submitted in support of the motion 
to take additional testimony that Wilhelm von Opel had 
told her in several conversations in 1934 and 1935 of his 
efforts to terminate the right to a usufruct. In 1937 he told 
her that the termination of this interest had been accom¬ 
plished (R. 39). 

The contemporary documents prove that the parents Opel 
wished and intended to abandon and waive the usufruct 
and did so. See Plaintiff’s Exhibit 30E (Wilhelm von Opel’s 
tax return of June 7, 1935, R. 1825; Plaintiff’s Exhibit 97 
(letter of October 8, 1935, from Dr. Gros, Wilhelm von 
Opel’s lawyer, to the German authorities stating that the 
usufruct was considered void, R, 1899); Plaintiff’s Exhibit 
99 (letter of February 8,1936, from Dr. Gros to the German 
authorities indicating that the usufruct was void, R. 1907); 
Plaintiff’s Exhibit 100 (letter of March 11, 1936 from Dr. 
Gros to the German authorities, R. 1912); Plaintiff’s Ex¬ 
hibit 101 (letter of July 7, 1937, from Dr. Gros to Reichs- 
bank Director Wilhelm, confirming their prior conference 
indicating that Wilhelm von Opel had no claim against 
Fritz von Opel on the usufruct, R. 1950). Dr. Wilhelm, a 
Government witness, testified that on the basis of the facts 
it was concluded not to take any action against Wilhelm von 
Opel on any theory that he had retained a usufructuary in¬ 
terest (R. 1053). The last will and testament of the parents 
Opel of November 20, 1938 did not mention or dispose 
of any usufructuary interest although the gift to Fritz 
von Opel was expressly mentioned (R. 2142). 

Despite the persuasive, indeed conclusive, evidence on 
waiver, the District Court, admitting that Wilhelm von 
Opel had discussed waiver with Dr. Gros at the time when 
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it was very much to his interest to terminate the usufruct 
completely, concluded that a waiver had not occurred. The 
court mistakenly adopted this view, apparently solely on 
the basis of the Court’s surmise (R. 1734) that Wilhelm 
von Opel would not waive a usufructuary interest which 
might adversely affect appellant’s position involving 
$500,000 in the Gold case.* There is no evidence whatevei) in 
the record, however, that Wilhelm von Opel even knew of 
the Gold case and the Court evidenced surprise when tiis 
was called to its attention (R. 1734). It is, of course, alto¬ 
gether likely that Fritz von Opel would not advise his 
father that failure to remove appellant’s gold coins, ac¬ 
quired on February 27, 1933, prior to the effective date of 
the regulations forbidding such removal without a license 
had resulted in a loss of over $500,000 to plaintiff. Sops 
normally and naturally are not anxious to advise their 
parents of business losses incurred with funds which are a 
gift from the parents. 


This action was commenced in the United States District Coart for 
the Southern District of New York on June 15, 1935 and concluded 
by denial of petition for writ of certiorari on May 25, 1936 (Ueber&ee 
Finane-Korporation v. Rosen, 83 F. (2d) 225, certiorari denied 298 
U. S. 679). In that case, the so-called Gold case, the plaintiff here 
contended that it was not forbidden by the applicable statutes and 
Treasury Begulations from shipping gold coin from the United States 
and in support of its argument that it was not “any person within 
the United States" within the meaning of the statute (Section 5(b) 
of the Trading with the Enemy Act) argued that it was an absent 
foreign corporation not doing business in the United States. In answer 
to the contention that its principal stockholder, Fritz von Opel, was 
present in the United States, plaintiff relied in part on the conten¬ 
tion that Opel shares were charged with a usufructuary interest in rem 
in behalf of the parents Opel who were not present in the United 
8tates. The only purpose of this argument was to meet the contention 
that plaintiff’s corporate entity should be ignored and that the gold 
coin should be treated as the property of Fritz von Opel who was a 
person present in the United States. To meet this argument plaintiff 
brought forth that under the gift agreement of October 5, 1931 shares 
of plaintiff owned by Fritz von Opel were charged with the usufructu¬ 
ary interest of his parents described in the affidavit of Fritz von Opel 
dated June 7, 1935, and the other affidavits in that case (B. 1998). 
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Moreover, even if Wilhelm von Opel knew of the pendency 
of the Gold case, and even if it be assnmed that he knew 
the issues involved, and knew that a waiver might adversely 
affect appellants position in that case, the motives to 
waive the usufruct far overbalanced Wilhelm von Opel’s 
interest in income from appellant’s property. The Court 
overlooked compelling economic and political reasons for 
the waiver. Economically any insistence on the usufruct 
would have resulted merely in the receipt of Beichmarks, 
which the parents Opel had in large amounts, subject to as 
much as 90% German income tax. The political reason for 
waiving the usufruct was even stronger because Wilhelm 
von Opel had already been assessed three and a half million 
Beichmarks (more than one million dollars) and feared de¬ 
mands for further payments (B. 448). These factors im¬ 
pelled Wilhelm von Opel to waive and abandon the usufruc¬ 
tuary interest. In view of the documentary evidence and the 
uncontradicted testimony to this effect the Court’s finding 
that there was no waiver is plainly wrong and should be 
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IV 


Denial of new trial was 


Plaintiff contends that the findings as made do not estab¬ 
lish enemy taint as a matter of law and that the findings 
are contrary to the evidence on the vital questions of 
Frankenberg’s alleged agency and the termination and 
waiver of the usufruct. Lastly plaintiff contends that the 
plaintiff’s motion to offer additional evidence on the ques¬ 
tion of waiver (R. 36) was prejudicial error. 

The plaintiff recognizes the general rule that the denial 
of a new trial is not ground for reversal unless discretion 
is abused. Ecker v. Potts , 72 App. D. C. 174,112 F. (2d) 
581; Atlantic Greyhound Lines v. Keesee, 72 App. D. C. 45, 
111 F. (2d) 657. But there are clear exceptions to this 
rule where the denial of a new trial or the refusal to take 
additional testimony has resulted in a plainly erroneous 
result as in this case. Cornwall v. Cornwall, 73 App. D. ©. 
233,118 F. (2d) 39 6; Marshall's U. S. Auto Supply v. Cash¬ 
man, 111 F. (2d) 140 (C. C. A. 10); PettingUl v. Fuller, 
107 F. (2d) 933 (C. C. A. 2), cert. den. 309 U. S. 669. [ 

It is submitted that in this case where the offered evi¬ 
dence of waiver was so vital to the correct determination 
of the case that the refusal to take such testimony as a 
matter of law was an abuse of discretion. 


CONCLUSION 


The judgment for defendant should be reversed 
and a judgment for the plaintiff should be directed. 

Respectfully submitted, 

Arnold, Fortas & Porter 
Gallagher, Osherman, Connor & Butler 

Edward J. Ennis 

Attorneys for Plaintiff-Appellant 

Thurman Arnold 

• 

Edward J. Ennis 
Walter E. Gallagher 
of Counsel 





APPENDIX A 


Chronological Statement of Facts 


• .. . . . • . 

In 1862 Adam Opel in Russelsheim-am-Main, Germany, 

founded the sewing machine business which grew to be tjhe 
largest automobile and bicycle manufacturing business in 
Europe. In 1928 the business, being conducted as the Adam 
Opel Motor Works, a partnership of four sons of Adam 
Opel, was incorporated as Adam Opel Atkiengesellschaft 
with a capital stock of 6,000 shares of a par value of si^ty 
million Reichsmarks. 

I 

Fritz von Opel, only son of Wilhelm von Opel, one of the 
brothers in the partnership, was born in Germany in 1899. 
He is a graduate engineer of the Darmstadt Institute of 
Technology and was employed as general manager (vor- 
stand) of Adam Opel, A. G. and received a salary and a 
percentage of the profits. He was interested in engineering 
developments and inventions in the field of mechanics arid 
he was the first person to build a jet engine and to build 
and operate a rocket-propelled automobile and rocket- 
propelled airplane. Through these activities and his sports 
activities, including automobile and motor boat racing, he 
was very well known throughout Europe. 

In April 1929 General Motors Corporation purchased 
80%, 4,800 shares, of the stock of Adam Opel, A. G. and 
entered into an option agreement with Wilhelm von Opel, 
owner of an additional 10% (600 shares) of the stock, 
under which General Motors was entitled to buy and Wil¬ 
helm von Opel was entitled to sell the said 600 shares at 
prices in German Reichsmarks fixed in the option agree¬ 
ment. The shares were deposited in the National City Bank 
in New York City subject to this option agreement. | 

In October 1929 Fritz von Opel married and left Ger¬ 
many for the United States where he studied American 




manufacturing methods at various plants of the General 
Motors Corporation. At the end of 1930 Mr. and Mrs. 
von Opel established legal residence in Antwerp, Belgium, 
where Mr. von Opel was engaged in work at a General 
Motors plant 

After the sale of Adam Opel, A. G. Wilhelm von Opel 
and Fritz von Opel considered the problem of the latter’s 
business future in view of the fact that the sale of Adam 
Opel, A. G. had terminated his career in that company 
and he was prohibited under the contract from entering a 
s imil ar business under his own name in Germany. 

On or about April 27, 1931, Fritz von Opel entered into 
a contract with Adler & Co., a firm of bankers in Zurich, 
Switzerland, for the sale of all of the stock of Uebersee 
Finanz-Korporation, A. G., a Swiss company organized in 
1922, to conduct banking and commercial business, with 
250,000 Swiss francs of its capital of 500,000 Swiss francs 
(100 shares of 5,000 Swiss francs par value each) paid in. 
In this contract Fritz von Opel also obligated himself to 
grant a credit of three and one half million Swiss francs 
to Uebersee Finanz-Korporation, A. G., the plaintiff herein 
(B. 1961). Wilhelm von Opel guaranteed the obligation of 
his son, Fritz von Opel, on this contract and had on deposit 
in a Zurich bank, Schweizerische Kreditanstalt, an amount 
sufficient to satisfy this obligation (R. 1965). Fritz von 
Opel planned to use the company to develop patents pur¬ 
chased by him or based on his own inventions (R. 403). 

The arrangements with Adler & Co. for the purchase 
of the plaintiff corporation by Fritz von Opel were carried 
on with Dr. Hans Frankenberg, a member of that firm 
who thereafter became a close personal friend of Fritz 
von Opel and acted as an adviser on banking and financial 
matters. He was an acquaintance of Wilhelm von Opel. 
Dr. Frankenberg, an Austrian citizen of Jewish ancestry, 
resided in Switzerland after the Nazi German Govern- 
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ment incorporated Austria into the Third Reich and in 
effect deprived him of his citizenship. In 1940, when it 
appeared that Germany might occupy Switzerland, he 
acquired Haitian citizenship, immigrated to the United 
States, and thereafter acquired United States citizenship. 
No question was or could be raised concerning his definite 
opposition to the Nazi Government of Germany. 

On August 23, 1931, as the world-wide economic depres¬ 
sion increased, a German emergency decree prohibited any 
German living in Germany, called a deviseninlander, from 
transferring foreign assets without special license. Wil¬ 
helm von Opel and his Swiss franc account in Zurich was 
subject to this decree, but the 600 shares of Adam Opel, 
A. G., German assets on deposit in the National City Bank, 
were not subject to the decree. Fritz von Opel was not 
subject to the decree because he was a German national 
living outside of Germany, a devisenauslander. Because 
of this decree Wilhelm von Opel was unable to obtain per¬ 
mission to transfer three and one-half million Swiss francs 
in Zurich to plaintiff on behalf of Fritz von Opel (R. 405). 

On October 5, 1931, after discussion of the means avail¬ 
able to provide financially for their son, the parents Opel 
made him the gift of the 600 shares of Opel stock. The gift 
agreement (Plaintiff’s Exhibit 5, R. 1805-1807) transferred 
legal title to the shares to Fritz von Opel but provided tha| 
a usufruct in the shares remain in the parents until the 
death of the survivor of them, but that 20% of any divi¬ 
dends and interest should go to Fritz von Opel The gift 
agreement also provides that if the parents predecease the 
son the gift shall be considered an advancement on his 
inheritance to be adjusted with his only sister, Mrs. Elinor 
Sachs, or her issue; that the advancement should be in¬ 
creased by any income not drawn by the parents Opel; that 
any property obtained and exchanged for the Opel shares 
shall be substituted for the shares after safeguarding the 







usufruct; and that if the son predecease the parents without 
legitimate issue the shares or the substituted property in¬ 
cluding any accrued income reverts to the parents or the 
survivor of them. In 1948, Wilhelm von Opel died, and is 
survived by his wife, Marta von Opel, now seventy-five 
years of age. 

Fritz von Opel was concerned by the fact that the option 
agreement with General Motors provided for payment in 
German marks and immediately after he received the gift 
he went to New York to discuss a gold payment provision or 
a sale of the Opel shares to General Motors. On October 
17, 1931, the option was exercised and the 600 Opel shares 
were sold to General Motors for 47,625 shares of General 
Motors common stock, valued at $1,143,000, and cash of 
$2,594,748.64, making a total of $3,737,748.64 (R. 2003). 

In December 1931, Fritz von Opel exercised the option 
provided in the agreement of April 27,1931 to purchase 97 
of the 100 shares of plaintiff corporation for which he paid 
during the next few months and by May 24,1932 the total 
purchase price consisting of the paid-in capital of 250,000 
Swiss francs plus $11,604.00 (R. 2007). Thereafter Fritz 
von Opel transferred to the plaintiff corporation the pro¬ 
ceeds, consisting of cash and securities, from the sale of 
the Opel shares and from the sale of the General Motors 
shares received as part payment for the Opel shares. 

On May 6,1932, at the first regular meeting of the plain¬ 
tiff corporation after purchase of its shares by Fritz von 
Opel, these shares were voted to elect as directors of 
plaintiff two Swiss atorneys, Dr. Josef Henggeler and 
Dr. Eugen Meier, attorneys for Fritz von Opel, and 
Dr. Hans Frankenberg (R. 2048-2051). It was expressly 
provided that only two of these directors acting jointly 
could sign for the corporation (R. 2050). One qualifying 
share of plaintiff’s stock was held by each of these three 



directors and thereafter annually Fritz von Opel had his 
97 shares of stock voted to reelect these directors. 

•Beginning in May or June, 1932, plaintiff, under Fritz 
von Opel’s direction, acquired 73,039 of the 140,000 issued 
shares of Spur Distributing Co. Inc., a Delaware cor¬ 
poration, which the Alien Property Custodian subsequently 
vested in 1942. The founder, president, and chairman pf 
the board of directors of Spur, John Mason Houghland, 
was continued as president and general manager of Spikr 
and was given a long-term management contract with 
participation in the profits. Under Mr. Houghland’s direc¬ 
tion the American management of Spur, consisting of 
American-born citizens, which managed the Company when 
the plaintiff acquired its shares, continued to manage the 
Company (R. 1128, 1159, 1197, 2026, 2028-2029, 2037-2138, 
2091). Indeed, the Government, holding and voting a 
majority of the Spur stock, continued the same manage¬ 
ment all during the war and up to the present time, and i|t 
has never been suggested that such management was in ant 
way favorable to Germany or hostile to the war interests 
of the United States. 

In 1932 and 1933 the plaintiff acquired 345,760 of the 
625,000 issued shares of Harvard Brewing Co. (Delaware )| 
which owned all the shares of Harvard Brewing Co. (Mas¬ 
sachusetts), which operated a brewery at Lowell, Mass. 
Although Fritz von Opel was a director of Harvard Brew¬ 
ing Co. (Mass.) from December 1933 until 1940, he “has 
never directly or indirectly at any time exercised any 
control over or been connected with management of Har¬ 
vard Brewing Co. (Mass.) as director officer or other-1 
wise * * * ” (R. 2028-2029). Mr. Walter E. Guyette, director 
of Harvard Brewing Co. (Delaware) since its incorporation 
in 1932, became its president and general manager in 
1938. At the time of the vesting of plaintiff’s shares in 
Harvard this management was continued by the Custodian I 
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until 1948 and “The Custodian announced that the vesting 

• 

of the stock was not to be considered a reflection on the 
management then in charge of the Company and that he 
would not alter its normal business operations”. Annual 
Report Office of Alien Property for the Fiscal Year End¬ 
ing Jwne 30, 1945, page 89. 

On or about February 27, 1933, the plaintiff corporation 
purchased United States gold coins in New York City, in 
the amount of $1,250,000, which were placed on deposit with 
the private banking firm of Ladenberg Thallmann & Co., 
which refused to deliver these coins to plaintiff because 
of governmental regulations prohibiting transactions in 
gold. The plaintiff’s action to obtain the gold, commenced 
in the United States District Court for the Southern Dis¬ 
trict of New York on June 15, 1935, was dismissed on the 
ground that the Government regulations validly applied to 
all transactions in gold in the United States whether or not 
it was owned by a foreign neutral corporation such as plain¬ 
tiff. Uebersee Finanz-Korporation v. Rosen, 83 F. (2d) 
225 (C. C. A. 2), certiorari denied 298 U. S. 679. 

In 1934 the ownership of the 97 shares of plaintiff’s 
stock was transferred from Fritz von Opel to Frima Trust 
Establishment of Vaduz, Liechtenstein, a legal entity under 
the Liechtenstein Civil Code. Fritz von Opel was the sole 
beneficiary of Frima (E. 1879). 

In 1935 Fritz von Opel kept the bearer shares in plain¬ 
tiff corporation in his personal safe deposit box in a bank 
in Zurich. He gave a key to the box to Dr. Frankenberg 
who had a power of attorney authorizing him to open the 
box jointly with Mr. Adolph Gaeng, comptroller of plain¬ 
tiff corporation (E. 816). Dr. Frankenberg had the key not 
merely in connection with the usufruct contract, but also 
because plaintiff’s shares were pledged to Dr. Franken- 
berg’s bank, Adler & Co., as collateral on a personal loaii 
to Fritz von Opel (E. 818). 
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The plaintiff contended in the Court below that as 
matter of foreign law the right to a usufruct under the 
gift of October 5, 1931, had not become a usufruct in rem 
in plaintiff’s bearer shares because the arrangements stated 
above which had been made for possession of the shares 
failed to accomplish the joint co-possession, excluding the 
legal owner from separate access to the shares, which is 
the condition sine qua non of a usufruct in rem under the 
applicable foreign law. The plaintiff also contended that 
even if a usufruct in rem was found to have arisen in 
1935 because of Dr. Frankenberg’s possession of a key to 
the safe deposit box, the usufruct plainly ceased when ths 
Frima Trust Establishment, acting for Fritz von Opel, sold 
the 97 shares of plaintiff’s stock to a group of Swiss citi¬ 
zens under a repurchase contract whereby Frima Trust 
reacquired these shares free from any stipulated condition 
whatever concerning co-possession on behalf of the usu¬ 
fructuaries. The plaintiff’s and defendant’s experts or 
foreign law were in agreement that co-possession was abso¬ 
lutely necessary to establish and maintain the usufruct 
(R. 314,1351). The plaintiff also maintained that the usu¬ 
fruct was abandoned and waived by the usufructuaries, the 
parents Opel. Direct testimony that the usufruct was 
waived was given by Fritz von Opel (R. 456), Margot von 
Opel (R. 1611), Dr. Daniel Gros, attorney for Wilhelm von 
Opel (R. 1001), and in the affidavit of Eleanore Fim- 
hammer, offered in support of plaintiff’s motion for a new 
trial on the question of waiver (R. 39). In addition the con¬ 
temporary documents disclose that Wilhelm von Opel 
wished and intended to abandon and waive the usufruct 
and did so (R. 907-917). 

In 1935 Transdanubia Bauxite, A. G., a Hungarian cor¬ 
poration and a wholly owned subsidiary of plaintiff cor¬ 
poration was organized to acquire mineral rights in Hun¬ 
gary. In 1939 additional funds were necessary to pay fees 


due to the Hungarian Government and this amount was 
obtained by a loan from a Hungarian bank. The plaintiff 
arranged through Adler & Co. for a guarantee of this loan 
by the Swiss Bank Corporation in the amount of 32,000 
Swiss francs (approximately $7,000). This guarantee was 
extended until repayment of the loan by Transdanubia to 
the Hungarian bank on November 17, 1942 at which time 
the guarantee ceased and the collateral was returned by 
the Swiss Bank Corporation to Adler & Co. (R. 731). 

In March 1940 Giulini Brothers, of Germany, accepted 
a prior offer of Transdanubia for sale of 100,000 tons of 
bauxite between 1940 and 1942 (R. 2296-2298). After 
delivery of approximately 1000 tons of bauxite (worth ap¬ 
proximately $3,500) the surface deposit of bauxite was 
exhausted and Transdanubia was financially unable to 
continue mining operations or deliveries. In the spring of 
1941 Fritz von Opel, despite urgent requests of Trans¬ 
danubia, refused to finance further operations (R. 1885- 
1891). After the United States and Hungary were at war 
after December 11,1941, plaintiff corporation had no rela¬ 
tionship whatever with its subsidiary, Transdanubia, except 
the aforesaid extension of the guarantee of the loan which 
had originally been made in 1939 and 1940 for purposes 
of paying the necessary Hungarian government fees. 

After December 1929 Fritz von Opel never resided in Ger¬ 
many. In 1934 he purchased his home and became domi¬ 
ciled in Switzerland. Between 1930 and 1939 he went 
to Germany only for brief visits totalling 10% of the time. 
Prior to the war he advised his attorney in Zurich, 
Dr. Henggeler, that he and his wife did not approve the 
political developments in Germany and desired to renounce 
their German citizenship and were interested in Swiss 
citizenship. In view of the fact that they could not comply 
with the Swiss statutory requirements of six years unin¬ 
terrupted residence and two years uninterrupted presence 
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in Switzerland prior to the application for citizenship, 
Dr. Henggeler suggested that Liechtenstein citizenship 
be considered. Dr. Henggeler states “After the outbreak 
of the war, Mr. von Opel came to consult me again in tijis 
matter and repeated to me that he did not approve at 
all of the political attitude of Germany. The war having 
broken out he wished to renounce his German nationally 
under any circumstances and he stated that he would never 
do any military service for Germany (R. 1850). There¬ 
upon, on November 21, 1939, Mr. and Mrs. Fritz von Opel 
became citizens of Liechtenstein and since that time theiy 
have possessed Liechtenstein passports (R. 1852,1924-1925, 
1949-1957). j 

The experts on German law agree that Fritz von Opel 
lost his German citizenship when he acquired Liechten¬ 
stein citizenship unless he made an affirmative written 
application, at the place of his last domicile in Germany, 
to retain German citizenship and obtained approval o 
the application by the German government (R. 1101). Th 
Government does not assert that Fritz von Opel actual! 
made such an application but merely contends that h 
was required to prove the negative fact that he did no 
make the application. In the course of the trial this was 
amply proved by his testimony that he made no suchj 
application (R. 392) and the Liechtenstein Government cer¬ 
tified its opinion that he had lost German citizenship 
(R. 1852). 

In May, 1940, Fritz von Opel came to the United States 
and was here when the United States entered the war in 
December, 1941. At that time he was not active in either 
Spur or Harvard, but he was active in war production 
work which was of direct benefit to the war production 
efforts of the United States. For example, he directed 
the operations of Ergo Machine Works (owned by plain- 



tiff through a subsidiary finance company called West¬ 
minster Industrial Corp.) which had its plant in Dunellen, 
N. J. and was making metal airplane parts for military 
aircraft being manufactured for the United States and 
England. Moreover, he developed a hot forging process 
(“torch process”) in cooperation with the War Production 
Board in order to speed up the production of metal air¬ 
plane parts by substituting a forging process for a casting 
process resulting in a great saving of time, labor and 
material. Moreover, at this time Fritz von Opel invented 
and obtained patents on a metal fastener for airplane metal 
parts which he offered to the United States Air Force which 
accepted it and had the fasteners manufactured and used 
by the millions during the war (B. 392-395). 

Beginning on June 4,1942, the Alien Property Custodian 
vested 73,039 shares of Spur stock (Vesting Order No. 14, 
as amended, 7 F. R. 4399, 9 F. B. 8083) and vested 345,760 
shares of Harvard (Vesting Order No. 17, as amended, 
7 F. R. 4402, 7 F. B. 6199). As stated above the Cus¬ 
todian continued the American management of Spur and 
Harvard which is the same today as it was when plaintiff 
had possession of its stock in Spur and Harvard. On Decem¬ 
ber 2, 1944, J. Mason Houghland, president of Spur and 
a Government witness in this case, by means of a special 
meeting of the board of directors attempted illegally to 
alter control of Spur by issuance of 20,000 shares of com¬ 
mon stock and by granting an option on an additional 
50,000 shares which would destroy the majority control 
of the plaintiff or of the Government which now holds 
plaintiff’s majority of Spur’s shares. This action was 
cancelled and revoked only after the Custodian advised 
both Houghland and the prospective purchasers that it 
was illegal and subjected them to the penalties provided 
by law (B. 1183-1184, 945-946). 
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APPENDIX B 
The History of Trading With the Enemy Legislation 

During the legislative discussion of the bill which became 
the Trading with the Enemy Act the question was expressly 
raised and fully considered whether the definition of “en¬ 
emy” in Section 2 should be framed to include domestic or 
foreign corporations owned or controlled by enemies. It 
was determined that the difficulties involved in the disre¬ 
gard of corporate identity prohibited inclusion of such a 
provision in the legislation. Behn, Meyer <& Co. v. Miller, 
266 U. S. 457,472.* J 

Prior to entry of the United States into World War II the 
powers of Section 5(b) of the Act were exercised in the s 
called blocking or freezing control of funds in the Unit 
States of nationals of designated foreign countries be 
ning with Norway and Denmark which were invaded b 
Germany on April 8, 1940 (Executive Order No. 8389 o 
April 10, 1940, 5 F. R. 1400). As hostilities spread th 
freezing control was extended to other countries in Europ 
and the Far East (Executive Order No. 8785 of June 14], 
1941, 6 F. R. 2897). These controls protected assets in the 
United States of invaded countries and their nationals from 
efforts of the invader to accomplish transfer of the assets^ 
They also deprived Axis nations of access to dollar assets m 
the United States and of the use of commercial and financial 
facilities of the United States. On July 17, 1941 Presiden¬ 
tial Proclamation No. 2497 (6 F. R. 3555) extended and im¬ 
plemented the freezing control by establishing a “Pro- 



* The prior extensive judicial discussion of the effect of German stock 
ownership in an English corporation in Daimler Co. Ltd. v. Continental Tyre 4~ 
Rubber Co., [1916] 2 A. C. 307, was considered. Hearings on H. R. 4960, 65th 
Cong., 1st Sess., Part I, p. 96; Senate Report No. 113, 65th Cong., 1st Bess., 
p. 4. 



claimed List of Certain Blocked Nationals” designed to 
cat off financial and commercial transactions among neutral 
countries, especially the American republics, which were of 
benefit to the aggressor nations. 

Immediately after the entry of the United States into the 
war Section 5(b) of the Trading with the Enemy Act was 
amended (Section 301 of Title III of the First War Powers 
Act of December 18,1941, c. 593,55 Stat 838) to permit the 
vesting of property of any foreign national in order to 
reach enemy property which was concealed or used in eco¬ 
nomic warfare against the interests of the United States.* 

The use of the phrase “enemy taint” in the legislative 
history appears in the discussions of the bills which became 
Section 32 of the Act** Section 32(a) provides that vested 
property may be returned voluntarily by the Custodian ad¬ 
ministratively without suit to the owner or his successor 

* Administration of the Wartime Financial and Property Controls of the 
United States Government, Treasury Department (1942), p. 31. 

The report of the Judiciary Committee on Title III stated (Senate Re¬ 
port No. 911, 77th Cong., 1st Sess., p. 2): “This provision of the bill to a 
considerable extent follows the operation of existing law and is a logical ex¬ 
tension of the present foreign property control system which has been operat¬ 
ing very satisfactorily for almost two years. The extension could be put into 
immediate operation with a minimum amount of trouble or dislocation of 
legitimate activities. It is essential that the Government have this power, a 
power exercised by every other wartime government and exercised by Gov¬ 
ernment during the last war.” 

*• Willard L. Thorpe, Deputy Assistant Secretary of State for Economic 
Affa i r s, stated at the hearings on H. R. 3750 (77th Cong., 1st Sees.) before 
the Committee on the Judiciary of the House of Representatives (p. 33): “The 
bill also has been carefully drafted to exclude return to any persons as to 
whom there is an enemy taint.” 

The Committee Report (No. 1269 of November 20, 1945) contains a letter 
to the Committee from the Acting Secretary of State, the Attorney General 
and the Alien Property Custodian jointly which states (p. 8): “Appropriate 
safeguards are contained in the legislation itself against the possibility of re¬ 
turn of property having any real enemy taint” A later report of the Senate 
Committee on the Judiciary on EL R. 4571 (Senate Report No. 920 of Febru¬ 
ary 4, 1946) states (p. 8): “It should be emphasized that this bill is carefully 
designed not to return property to enemies or to persons of enemy taint” 


in interest provided that the owner or successor is not in 
one of the defined ineligible classes. Subdivision (A) of 
Section 32(a)(2) bars return to enemy governments.* Sujb- 
division (B) bars return to corporations organized under 
the laws of such enemy nations but contains the proviso 
that United States citizens or corporations organized in tljie 
United States may receive a return of their interest in such 
corporations organized under the law of an enemy nation. 
Subdivision (C) bars return to an individual voluntarily 
resident after December 7,1941 within enemy territory, but 
exempts citizens of the United States, diplomatic and con¬ 
sular officers of nations with which the United States ha|s 
not been at war since December 7,1941, provided, however, 
that individuals in such enemy territory who were deprive^ 
of life or liberty by discriminatory laws or regulation^ 
against political, racial or religious groups shall not be 
deemed to have voluntarily resided in such territory. Su 


lub- 

iect 


division (D) bars return to any enemy citizen or subjec 
present in enemy territory after December 7, 1941 or en 
gaged in business in such territory provided, however, thal) 
return may be made to an individual who did not enjoy full 
rights or citizenship as a result of laws or regulations dis¬ 
criminating against political, racial or religious groups. 

Subdivision (E) prohibits voluntary administrative re¬ 
turn to a foreign corporation which at any time after De¬ 
cember 7,1941 was controlled, or fifty per centum or more 
of the stock of which was owned, by any person ineligible to 
receive a return under the prior subdivisions provided, how¬ 
ever, that a return may be made to such corporation if or¬ 
ganized under the territory of a nation occupied by an en¬ 
emy nation and if the enemy control or ownership arose 


# The Act of August 5, 1947, c. 499, Sec. 2, 61 Stat. 784, amended Section 
32 to permit return of vested property to the Italian Government and Italian 
nationals. 
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after March 1, 1938 as an incident to the occupation and 
was terminated prior to August 8, 1946. 

Section 32(a) (3) provides that vested property may be 
returned only if it is determined that it was not at any time 
after September 1, 1939 held or used by the owner pursu¬ 
ant to any arrangement to conceal any property or interest 
within the United States of any person ineligible to re¬ 
ceive a return under Section 32(a)(2). 

These provisions of Section 32 indicate the intention of 
Congress to prevent administrative return of vested prop¬ 
erty to classes of persons hostile to the United States or 
used as “cloaks” or “fronts” for such hostile persons or 
organizations, and to permit such return to classes of 
persons not likely to be hostile to the United States even 
though technically they might come within the definitions of 
“enemy” or “ally of enemy”. 

Section 39, added by the Act of July 3, 1948, c. 826, sec. 
12, 62 Stat. 1246, and providing that no property of Ger¬ 
many or Japan or nationals thereof vested after December 
17, 1941, shall be returned, expressly states that this sec¬ 
tion shall not be construed to repeal or otherwise affect the 
operations of Section 32 which allows return of vested prop¬ 
erty to German and Japanese nationals deemed to be within 
classes not hostile to the United States.* 

It may also be noted that the Act of July 6,1798, c. 66,1 
Stat. 577, sec. 1 (50 U. S. C. 22) provides that alien enemies 
“not chargeable with actual hostility, or other crime against 
the public safety” shall be allowed a period of time pro¬ 
vided by treaty* * or reasonable “according to the dictates 

# H. R. No. 976 (July 17, 1947), discussing H. R. 4044 which became 
Section 39, states at page 3: “The latter act (Sec. 32) authorizes, under 
certain conditions,” the return of vested property to persons not hostile to the 
United States. 

** Many treaties, such as the Treaty with Prussia of July 11, 1799, Art 
23, S Stat 162, 174, provided such protection for enemies resident in the 
United States.” 


of humanity and national hospitality” to depart and remote 
their goods from the United States. Ex parte Kumezo 
Kawato, 317 U. S. 69; U. S . ex rel. Zeller v. Watkins, 167 F. 
(2d) 279 (C. C. A. 2); Techt v. Hughes, 229 N. T. 222, cert 
denied 254 U. S. 643. Resident enemies even when interne^ 
are not barred from use of our courts but only “so far as 
necessary to prevent use of the courts to accomplish a 
purpose which might hamper our own war efforts and give 
aid to the enemy.” Ex parte Kawato, 317 U. S. 69. 

Congress has not expanded the definition of “enemy” and 
“ally of enemy” to accommodate the control theory even 
though other nations have done so. Section 2(l)e of the 
Trading With the Enemy Act of Great Britain, 2 and 3 Ged 
6, c. 89, September 5, 1939, includes within the expression 
“enemy” any corporation “if and so long as the body is con¬ 
trolled by a person who, under this section, is an enemy.” 
The statutes of Canada, Australia and New Zealand con¬ 
tain similar provisions in respect of control of corporations 
by enemies. See Domke, Trading With the Enemy in World 
War II (1943), p. 128; Domke, The Control of Corpora¬ 
tions, The International Law Quarterly, VoL 3 (1950), p. 52, 
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APPENDIX C 


Compensation by the Enemy Government for 
Confiscated Enemy Property 

.* •, ■ , 'i • • * • • 

The justification offered for confiscation of enemy private 
property is the duty imposed on the enemy government to 
compensate its nationals for the confiscated property. After 
World War I this requirement of compensation was embod¬ 
ied in Part X, Article 297(i) of the Treaty of Versailles, 
which provides as follows: 


“Germany undertakes to compensate her nationals in 
respect of the sale or retention of their property, rights 
or interests in Allied or Associated States.”* 


The rights and obligations contained in this provision 
were incorporated by reference into Article 11(1) of the 
Treaty of Berlin of August 25, 1921 between the United 
States and Germany. Following World War II the same 
principle received recognition in the Peace Treaty of Feb¬ 
ruary 10, 1947 between the Allied and Associated Powers 
and Italy. Article 79(3) provides in part: 


* Daring the treaty negotiations the German delegation objected to use 
of private German property to meet German Government obligations (Notes of 
May 22 and 29, 1919). The Allied and Associated Powers replied in part: 

“It is true that, as a general principle, a country should endeavor 
to avoid making use of the property of a part of its nationals to meet 
state obligations, but conditions may arise when such a coarse be¬ 
comes necessary. 

“In the present war Allied Powers themselves have found it neces¬ 
sary to take over foreign investments of their nationals to meet for¬ 
eign obligations, and have given their own domestic obligations to the 
nationals who have been thus called upon to take a share, by this use 
of their private property, in meeting obligations of the state. 

“The time has arrived when Germany must do what she has 
forced her opponents to do.” (Quoted in the Department of State’s 
Publication, Foreign Relations, The Paris Peace Conference, 1919, 
voL VI p. 978. 
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“The Italian Government undertakes to compensate 
Italian nationals whose property is taken under this 
Article and not returned to them.”* 

The likelihood that any treaty with Germany will contain 
similar provisions is indicated not only by the treaties with 
Axis nations already ratified, but also by the Final Act of 
the Paris Conference on Reparations of January 14, 1946, 
which in Article 6 entitled “German External Assets” re¬ 
fers to application of German enemy assets as repara¬ 
tions.* * German private assets are subjected to repara¬ 
tions due from the German Government because the Gov¬ 
ernment of Germany is obliged to compensate the owners 
of such assets. 

Seizure of neutral private property cannot escape the 
charge of utter confiscation because of the complete lack o£ 
any obligation on the part of the German Government to 
compensate a neutral or its neutral stockholders for prop¬ 
erty seized by the United States Government Germany 
cannot be expected to compensate neutral corporations and 
their neutral stockholders for assets which during the war 
were not used hostilely against the United .States or used 


or held for the benefit of Germany. 


* The same provision is found in Article 25(3) of the Bulgarian Treaty, 
Article 29(3) of the Hungarian Treaty, and Article 27(3) of the Roumanian 
Treaty. 

## Article 6 provides in part: 

r ‘A. Each Signatory Government shall, under such procedures as 
it may choose, hold or dispose of German enemy assets within its 
# jurisdiction in manners designed to preclude their return to German 
ownership or control and shall charge against its reparation share 
such assets (net of accrued taxes, liens, expenses of administration, 
other in rem charges against specific items and legitimate contract 
claims against the German former owners of such assets.” (Reprinted 
in “Administration of Alien Property” Hearings on S. 2378, July, 
1946, p. 38). 
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counterstatement of the case 

Proceedings below 

This is an action brought in the District Court for the 
trict of Columbia pursuant to Section 9 (a) of the 
With the Enemy Act, 40 Stat. 411,50 U. S. C. App., Sec. 9 
for the recovery of certain properties vested by the Alien 
erty Custodian 1 pursuant to that Act. The properties 

1 By Executive Order No. 9788, October 14,1946,11F. R. 11981, the 
ity, rights, privileges, and powers of the Alien Property Custodian 
transferred to the Attorney General. In this brief we shall use the 
“Custodian” interchangeably to refer to the former Alien Property 
todian and to the Attorney General as successor to the Alien Property 
todian. The complaint was originally brought against James E. 
as Alien Property Custodian. Tom C. Clark, Attorney General, was 
stituted as defendant for Mr. Markham by order of this Court, 
November 30,1946, entered on a prior appeal. J. Howard McGrath, 
ney General, was substituted for Mr. Clark by order of this Court 
December 7,1949 (R. 112). 




( 1 ) 




2 

for consist of stock interests in several American corporations 
and an interest in a contract. These properties were vested 
on various dates in 1942. 

The complaint (R. 1), filed October 25, 1944, and amended 
August 20,1945 (R. 5), alleged that the plaintiff was the owner 
of the properties sued for. It further alleged that the plaintiff 
was not an enemy, ally of an enemy, or national of a designated 
enemy country within the meaning of the Trading With the 
Enemy Act, and that the properties were not owned by or held 
on behalf or for the benefit of any of the foregoing. 

The defendant moved, on January 24, 1945, to dismiss the 
complaint for failure to state a cause of action because it ap¬ 
peared that the plaintiff was a national of a foreign country 
whose property the Custodian was authorized to vest by the 
Trading With the Enemy Act. The motion was granted and 
a judgment of dismissal was entered September 21,1945. This 
Court reversed, one judge dissenting, 81 App. D. C. 284, 158 
E. (2d) 313, and the United States Supreme Court affirmed the 
judgment of this Court, 332 U. S. 480, holding that because 
the complaint alleged in substance that plaintiff was free of 
“enemy taint” it stated a cause of action. The effect of that 
holding on the issues presented by this appeal will be discussed 
in Point II of this Brief. 

Upon remand to the District Court the defendant filed its 
answer generally denying the material allegations of the com¬ 
plaint. After extended trial before Chief Judge Laws (see 
R. 64) an opinion, 82 F. Supp. 602 (R. 41), and findings of fact 
and conclusions of law (R. 52) were filed, and judgment for the 
defendant was entered May 6, 1949 (R. 64). Motion for new 
trial was denied June 21, 1949 (R. 110), and notice of appeal 
was filed August 12,1949 (R. 111). 

THE FACTS '< 

Appellant’s brief contains two statements of facts. The first 
(pp. 2-22) is entirely argumentative, while the second (pp. 
73-82) is relegated to an appendix. Neither of these state¬ 
ments mentions the testimony of appellee’s two principal wit¬ 
nesses, Mason Houghland and Crittenden, both of whom the 
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District Court believed and on whose testimony it placed great 
reliance. Neither statement contains any reference to the swop 
allegations of appellant in the so-called “Gold” case, which 
allegations, if true, were conceded by appellant’s counsel to 
be fatal to its case (Tr. 2677-8). There are numerous othi 
significant omissions, as well as inaccuracies and matter oul 
side the record. In order that this Court may gain a true pi< 
ture of the facts as found and as disclosed by the evidence, we 
find it necessary to make a fairly extended counterstatement. 

Appellant is a corporation incorporated under the laws of 
Switzerland (Complaint, paragraph 3, R. 1). It is not dis¬ 
puted that at the outbreak of the war it was the owner of record 
of the properties sued for. The sole question on appeal, there¬ 
fore, is whether appellant was properly denied recovery because 
it is an enemy. It is undisputed that the beneficial ownership 
and control of appellant resided in one or more members of 
the von Opel family. Appellant contended that the ent:' 
ownership and control was in Fritz von Opel, and that Frit 
yon Opel was a domiciliary of Switzerland and a naturaliz 
citizen of Liechtenstein and hence not a German nation 
The District Court has found, however, that control and sub¬ 
stantial ownership of appellant rested in Wilhelm and Marta 
von Opel, the parents of Fritz von Opel, both of whom were at 
all relevant times citizens and residents of Germany and hence 
enemies within the meaning of the Trading With the Enemy 
Act. 2 The District Court held that this ownership and con¬ 
trol by admitted enemies constituted enemy taint within the 
decision of the Supreme Court on the prior appeal in thk case 
(Concl. of Law 4, R. 62). It further held that the circum¬ 
stances under which Fritz von Opel acquired citizenship of 
Liechtenstein, his attachment to and sympathy for Germany) 
and appellant’s ownership of a Hungarian corporation which 
mined bauxite for the benefit of Germany were additional el©4 
ments of enemy taint (Concl. of Law 5, R. 62-3). 


* Fritz von Opel’s sister, Mrs. Elinor Sachs, who in the view of the court 
had a contingent interest (R. 4S), was bora in Germany. She was a resi¬ 
dent of Switzerland (Fdg. 4, R. 52). 
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Acquisition of appellant by the von Opel family 


Prior to 1929 Wilhelm von Opel and his brothers owned the 
Adam Opel Works, one of the largest manufacturers of motor 
cars in Germany. Wilhelm von Opel was the dominant figure 
in its management. In 1929 arrangements were concluded by 
which the General Motors Corporation purchased the control¬ 
ling interest in the Opel Works. It was agreed that Wilhelm 
von Opel should retain ten percent of its stock, amounting to 
600 shares, 3 and should continue to act as Chairman of the 
Board. These 600 shares were placed under a “put and call ,r 
agreement by which General Motors was given an option to 
buy and Wilhelm von Opel an option to sell at stated prices 
on or after April 11,1929 (P. Ex. 3, R. 1803). 

At the time of this sale Fritz von Opel was 29 years of age 
(R. 390, 470). He resided in Germany where he had become 
famous as a balloonist and an automobile and motorcycle racer 
(R. 470). Through these competitive activities his name had 
become a household word in Germany (Fdg. 5, R. 52). He 
was trained as an engineer and claimed to have made cer¬ 
tain inventions of importance in the field of internal combus¬ 
tion engines for automobiles (R. 396-7). Between 1929 and 
October 1931 he was almost continuously outside of Germany. 

Toward the latter part of 1931 it became evident that Ger¬ 
man regulations of foreign exchange, first adopted in July 1931, 
would be drastically tightened (Fdg. 13, R.54;R. 590). Under 
those regulations a distinction, based primarily on domicile 
within or without Germany, was drawn between a “Devisenin- 
lander” and a “Devisenauslander”. In general a “Devisenin- 
Iander” was required to report to the German Government all 
foreign exchange, foreign securities or rights thereto held by 
him and was prohibited from conducting any dealings therein 
except with the license of the appropriate governmental au¬ 
thority. No such requirements were imposed on a “Devisen- 

* An additional 10 percent was retained by Wilhelm’s brother Fritz Opel 
(the ancle of the Fritz von Opel here involved). These shares were pur¬ 
portedly sold by the senior Fritz to his nephew Hans in October 1931, a 
transaction which was later reversed as in violation of German foreign, 
exchange laws (R. 1590-92). 
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auslander”. It is undisputed that in October 1931 both 
Wilhelm and Marta von Opel, as permanent residents of Ger¬ 
many, were “Deviseninlander” and that Fritz von Opel, by 
reason of his absence from Germany since 1929, had become a 
“Devisenauslander.” 

With these considerations in mind (Fdg. 18, E. 54-5) Wil¬ 
helm and Marta von Opel executed an instrument dated Octo¬ 
ber 5,1931 (P. Ex. 5, R. 1805), purporting to give to Fritz yon 
Opel the 600 shares of Adam Opel, A. G., then held by the 
Opel parents. All provisions of the gift instrument were made 
applicable to any property received as a result of a sale or 
exchange of the shares. The instrument of gift recited: 

The usufruct in the shares is not assigned to Fritz von 
Opel. It remains with Wilhelm von Opel and his wife, 
hereafter called the parents Opel, until the death of the 
survivor of them. However, 20 percent of all dividends 
and interest received will accrue to Fritz von Opel. 

It further provided that in the event that Fritz should prede¬ 
cease his parents without leaving legitimate issue the gift 
would become void and the property would revert to the par¬ 
ents or surviving parent. If the parents should predecease 
Fritz, the gift would be considered as an advancement and be 
deducted from Fritz’s share in the property otherwise inher¬ 
itable by him from his parents. It further provided that “in 
the event that the parents shall not have drawn in full or in 
part the income from the shares accruing to them by virtu/e 
of their usufruct” such income should also be accounted for 
by Fritz as an advancement. 

This instrument was drawn under unusual circumstances. 
The record does not clearly indicate at whose initiative it was 
prepared. It does appear, however, that on or shortly befcjre 
October 2, 1931, Fritz von Opel, then in Belgium, came to l|is 
father’s home in Germany (R. 405,408 ); and that on October|2, 
1931, he consulted a German lawyer, Hachenburg, Wilhelm’s 
regular counsel and a man of preeminent reputation (R. 323, 
410, 590). (Also on October 2, 1931, amendments tightening 
the German foreign exchange regulations were adopted (D. Ex. 
113, R. 2309)). Hachenburg prepared a brief statement of 


6 


"fundamental considerations” (P. Ex. 9, R. 1816) which Fritz 
took with him; he also prepared a lengthy draft agreement 
(P. Ex. 8, R. 1813) which was mailed to Wilhelm and could 
not have arrived before the morning of October 5 (R. 560). 
Hachenburg’s draft agreement provided for a usufruct in 75 
percent of the property. In addition it provided that the 
shares or their proceeds would be placed in a holding company 
and that a 75-percent interest in that holding company would 
be held by Wilhelm von Opel. In the accompanying letter 
(P. Ex. 7, R. 1809) he stated that the problems presented, par¬ 
ticularly the tax problems, were complex and that he would 
like more time to study them. In another letter written Octo¬ 
ber 5, he discussed those problems in greater detail (P. Ex. 10, 
R. 1817). Meanwhile Fritz and Wilhelm took the matter to 
another attorney, Wronker-Flatow (R. 592), a man who did 
not generally act as counsel to any of the von Opels (R. 213). 
Despite Hachenburg’s opinion that the matters were complex 
and required further study, Wronker-Flatow prepared, in an 
hour or less (R. 239, 611), the brief instrument which the court 
found was executed by the parties on October 5,1931. That in¬ 
strument was not, however, executed before a notary, which 
would be the formality normally accompanying a transaction 
of that character involving properties of such magnitude 
(R. 232). Its execution was not reported to the German au¬ 
thorities until almost the last possible day for doing so (R. 614; 
P. Ex. 45, R. 1839), and the parties endeavored to keep its exe¬ 
cution as secret as possible (R. 413,1592). 

The gift instrument recited that it was the desire of the 
Opel parents that the 600 shares “remain with the male line 
of our family in order to preserve a personal connection between 
the bearers of the name of Opel and the work of our father, 
Adam Opel” (P. Ex. 5, R. 1806). Notwithstanding this re¬ 
cital, it was contemplated by all parties that immediately 
upon the execution of the instrument Fritz von Opel should 
travel to New York for the purpose of exercising the option 
to sell conferred upon Wilhelm von Opel by the “put and call” 
agreement with General Motors R. 613-7; P. Ex. 52, R. 1853). 
He embarked on October 7 at Bremen and on October 17,1931 
exercised the option to sell the 600 shares to General Mo- 
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tors (R. 650-1; P. Ex. 6, R. 1807). In concluding this sale he 
acted not in his own right as donee of the shares but as attor¬ 
ney-in-fact for Wilhelm von Opel under a power of attorney 
given him after the date of gift (P. Ex. 6, R. 1807). No officer 
of General Motors was informed of the gift (R. 651). 

While Fritz was thus acting with apparent authority from 
his father, Wilhelm was discussing the matter in Europe with 
Mooney, General Motors’ European representative. By 
radiogram to General Motors of October 23,1931, Wilhelm of¬ 
fered to keep half of his 600 shares at least until January L 
1936, with an option to sell to General Motors at a stated price 
on that date. The radiogram ended, “My son Fritz is autho r¬ 
ized to make an agreement on that basis” (D. Ex. 6, R. 1967). 
General Motors replied that this proposition was acceptable 
to them; it further stated that Fritz wanted to discuss it wi 

Wilhelm (D. Ex. 7, R. 1968). In November, Fritz and Smi 
General Motors’ Vice-President and General Counsel, sail 
together for Europe (D. Ex. 57, R. 2227), and had further 
conferences with Wilhelm at the conclusion of which Wilhe 
withdrew his October 23d offer and adhered to the sale of the 
entire 600 shares (D. Ex. 58, R. 2229). 

The proceeds of this sale, consisting of approximately $2,500,- 
000 and 47,625 shares of General Motors stock, were deposited 
with the National City Bank of New York in the account of 
Wilhelm von Opel (P. Ex. 65, 68, R. 1861,1863). Still acting 
as attorney-in-fact for Wilhelm, Fritz then transferred thejie 
proceeds to the City Bank Farmers Trust Company of New 
York to custodian accounts in the name of Fritz (P. Ex. 66, R. 
1862). The cash and securities were placed in a principal ac¬ 
count and all income credited to a main income account was to 
be divided monthly, 80 percent to be credited to the principal 
account and 20 percent to a special account of Fritz (P. Ex. 
70, R. 1865, 1869). Duplicate statements of these account 
were directed by Fritz to be sent to Wilhelm (P. Ex. 70; 
1865; P. Ex. 71; R. 1870), and Wilhelm had a power of a 
torney to draw on these accounts (ibid.; R. 1869-70). Month 
divisions were made as directed (D. Ex. 54, R. 2225) and these 
accounts were later transferred to the name of appellant (r. 
Ex. 72,R. 1871; P.Ex. 73,R. 1871). 
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The major part of these proceeds was used, between 1931 
and 1934, to purchase certain investments in the United States 
which roughly correspond to the properties vested by the 
Custodian. By the spring of 1932 Fritz von Opel concluded 
negotiations for the acquisition of appellant corporation; 
thereupon, the American investments above referred to were 
transferred to it. 

Creation of the usufruct in favor of Wilhelm and Marta von 

Opel 

The instrument of gift of October 5, 1931, provided, as 
pointed out above, that the usufruct in the 600 Adam Opel 
shares and any property substituted therefor remained with 
Wilhelm and Marta von Opel and that Fritz was to receive 
20 percent of the dividends and interest. Wilhelm testified 
that he considered this provision “important” and that he 
“would not have signed the agreement” without it (R. 160). 
Fritz von Opel similarly stated in an affidavit that although he 
protested to his father against the reservation of the usufruct 
his father “insisted upon” it (D. Ex. 8, R. 2000-2001). 

The expert testimony on German law was in agreement that 
a usufruct is an interest in rem, which would by the terms of 
the deed of gift attach to the entire shares of appellant as 
proceeds of the property given. That interest includes, as a 
minimum, the right to the income from the shares during the 
lives of Wilhelm and Marta and the survivor (here subject to 
a contractual stipulation that 20 percent of the income should 
go to Fritz), a right to co-possession of the shares, a voice in 
the management of the shares, a right to prevent their sale or 
disposition, and certain voting rights over the appellant (Fdg. 
52, R. 60-61). 4 

The 1931 deed of gift did not of itself create an^f in rem in¬ 
terest because it contained no express words of redelivery to 
the Opel parents. It did, however, create an in personam right 

4 The testimony was that there were three views in German law as to 
the respective voting rights of the legal title holder and the holder of a 
usufruct, one view being that the title holder had all the voting rights, 
another that the usufructuary had all voting rights and the middle ground 
being that the usufructuary can vote in regard to income and the title 
holder in regard to other matters (Fdg. 62 (e), R. 61). In view of the 
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to demand that a usufruct be established. The in rem interest 
could at any time be established by actual or symbolic delivery 
of possession to the usufructuary or his agent (Fdgs. 33-^5; R. 
57). That such delivery occurred was clearly shown by affi¬ 
davits submitted by appellant in connection with litigation 
in 1935 and 1936 against an instrumentality of the United 
States. I 

In 1935, appellant brought an action against the Federal 
Reserve Bank of New York and others seeking possession of 
$1,250,000 in United States gold pieces which had been pur¬ 
chased by appellant in 1933 and were thereafter ordered seized 
by the Secretary of the Treasury under the Gold Reserve Acts. 
Uebersee Finam-Korporation v. Rosen (S. D. N. Y., 1935) L 
aff’d .83 F. (2d) 225 (C. A. 2, 1936), cert. den. 298 U. S. 679 
(1936). In that proceeding appellant asserted that the stati 
utes in question did not apply to persons who neither resided 
nor did business in the United States and that the real and 
beneficial owners of the gold were Wilhelm and Marta von 
Opel, nonresidents of the United States who were not doing 
business in the United States. To support this assertion it 
filed, inter alia, affidavits of Fritz and of Wronker-Flatow, the 
German lawyer who had drafted the original gift agreement. 
Both unequivocally stated that a usufruct had been created and 
was in existence (D. Ex. 8, R. 1988-90, 2017). Fritz further 
stated that under the 1931 deed “naked title only to the shares 
was transferred to me” (R. 2000), and that the reservation of 
a usufruct “left with me a mere legal title plus 20 percent of 
the dividends and interests” (R. 2001). He further stated 
that 97 of the 100 shares of appellant 5 were on deposit in a 
vault with the Schweizerische Kreditanstalt and that the key 
to that vault was “held by Dr. Frankenberg as agent and repre¬ 
sentative of my father, Wilhelm von Opel, for the purpose of 
safeguarding his usufruct” (R. 2017). It was undisputed that 
such a delivery of the key to Wilhelm’s agent was a sufficient 
delivery to create the usufruct as an in rem interest. 


evidence that Wilhelm von Opel exercised complete control over appellant 
(pp. 10-18, infra) it was not necessary for the court to determine which 
view was correct. 

•The remaining three were directors’ qualifying shares. (See Meier 
affidavit, D. Ex. 8, R. 1083.) 
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In addition to these formal assertions, there was abundant 
other evidence of a recognition by both Wilhelm and Fritz that 
a usufruct had been created. That evidence is discussed at 
pp. 85-88 of this Brief. On the basis of all the evidence the court 
found that a usufruct was created (Fdg. 42, R. 59) and was 
never waived or abandoned (Fdg. 51, R. 60). It concluded 
that 

a valid usufruct was created in Wilhelm and Marta von 
Opel giving them in rem rights in the proceeds of the 
property transferred, and said usufruct existed in Wil¬ 
helm and Marta von Opel at the date of vesting (Concl. 
3, R. 62). 


Appellant does not purport to attack this finding that a 
usufruct was created as an in rem interest in appellant’s shares 
by delivery of the key to Dr. Frankenberg as Wilhelm’s agent. 6 
It does assert, however, that the usufruct was waived by the 
Opel parents in the summer or fall of 1935, i. e., at a time when 
appellant was contending in the Gold case that the usufruct 

was in existence. 7 It also asserts that the usufruct was termi¬ 
nated as a result of a purported sale of appellant’s shares in 

June 1936. The court below unequivocally rejected both of 
these contentions (Fdg. 51, R. 60; Concl. 3, R. 62). In a sub¬ 
sequent portion of this brief (infra, pp. 76-88), we shall discuss 
in some detail these assertions by appellant and the evidence 
relevant to them. 


•Appellant does suggest by footnote (Br., p. 65) that to create a usufruct 

it was necessary that Fritz be excluded from separate access to the shares. 

If there is such a requirement, it was met. Frankenberg had the only key. 

In his affidavit, Fritz said “The key is held by Dr. Frankenberg*’ (R. 2017). 

In his testimony Fritz for the first time suggested that there had been a 
• 

second key but that he lost it (R. 623). The court accordingly found 
that “the key” was held by Frankenberg (Fdgs. 37, 3S, 42, R. 57, 58, 59). 
In any event, however, appellant’s own statement shows that there is no 
such requirement that separate access be excluded except “on request of 
either party” (Br., p. 65 n). 

1 The Court of Appeals for the Second Circuit rendered its decision on 
April 6, 1936, and the Supreme Court denied the petition for writ of cer¬ 
tiorari on May 25,1936. 
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Control by the Opel parents over appellant and its Ameriain 

properties 

In addition to finding that a usufruct had been created add 
continued in existence to the date of vesting, the court made a 
number of findings as to the actual control by Wilhelm von 
Opel of the appellant corporation. The court found that 
there was “abundant evidence” establishing that from 1932 
through 1940 Hans Frankenberg “exercised control over the 
major policies of the corporation” (Fdg. 40, R. 58-9). In ti e 
absence of any evidence of termination of such control after 
1940, the court inferred and found that he continued to exer¬ 
cise such control over appellant until the date of vesting. 
(Ibid.) The court further found that at all relevant tim^s 
Frankenberg acted as managing director of appellant and exer¬ 
cised control over its investments and activities as agent off 
Wilhelm von Opel (Fdgs. 41, 43, 45, R. 59). And finally ;t 
found that to the extent that Fritz von Opel engaged in ac¬ 
tivities on behalf of the appellant he did so “with the guid¬ 
ance and direction of Wilhelm von Opel, or his agent, Hans 
Frankenberg” (Fdg. 45, R. 59). | 

The record entirely justifies the court's description of thesp 
findings as supported by “abundant evidence.” In his affi¬ 
davit in the Gold case, Fritz said that he entered into a stipu¬ 
lation with his father that the proceeds of that gift would be 
transferred to a corporation whose shares would be so held as 
to safeguard the various interests set forth in the deed of gift 
(R. 2001). He further stated that he discussed with his fathe^ 
the proposed purchase of the appellant and that his father 
agreed that the appellant “might serve as the holding company 
originally contemplated between us” (R. 2008). Wilhelm 
further asked Fritz to be sure that the details were so arranged 
as to protect Wilhelm’s interest under the deed of gift and sug¬ 
gested “that Dr. Frankenberg should become managing direc¬ 
tor of the holding company” (R. 2008). 8 In fact, Fritz 

• In view of the fact that Wilhelm had the entire beneficial interest in 
the proceeds of the gift, the court was entirely justified in describing Wil-1 
helm’s remarks as a “request • * * In the form of a suggestion” (Fdg. 
39, R. 58). Indeed, appellant, in its memorandum filed in the GoM case, 
described it as a “request” (R. 2076). 
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testified that one of the reasons for purchasing the stock of 
appellant was that Frankenberg had already agreed to become 
a director (R. 954-6). In his affidavit in the Gold case Fritz 
further pointed out that the negotiations leading to the pur¬ 
chase of appellant’s stock were carried on by him with Franken¬ 
berg as general manager of Adler and Company (R. 2005-6). 
It is admitted by both Fritz and Frankenberg that the latter did 
become managing director, and he still occupied that position 
at the time of the trial (Fdgs. 40, 41, 43, R. 58-69; R. 812). 
Meier, a director and the president of appellant* stated in his 
affidavit in the Gold case that Frankenberg was the managing 
director of appellant “conducting substantially all its affairs” 
(R. 1982). Subsequent to 1932, Fritz engaged in various ac¬ 
tivities on behalf of appellant, acting under powers of attorney 
signed by Frankenberg (R. 1985,2009-10). 

In a memorandum to the files written by Meier on April 29, 
1935, after a conference with officials of the United States 
Treasury Department concerning a release of the gold, Meier 
stated that in response to questions concerning who controlled 
appellant, “I replied that a group of which Mr. von Opel was 
a member had a controlling interest but that I did not know - 
the composition of that group. If my information was cor¬ 
rect, that group also included other members of the Opel 
family” (D. Ex. 66, R. 2234). Appellant’s books of account 
also indicate that appellant was controlled by a group com¬ 
prised of the Opel family. The account book of appellant en¬ 
titled “Foreign Management Accounts—Current Accounts" 
includes several pages entitled “Consortium O. Dollar Ac¬ 
count” and “Consortium O. Swiss Franc Account” (D. Ex. 49, 
R. 2220-1). It was testified that the term “Consortium” means 
a group or syndicate (R. 845). The pages of the account book 
referred to show a total credit from September 12, 1932, to 
September 30, 1934, to “Consortium O.” of $2,613,840.21, and 
a credit for the period from June 30,1933, to December 31,1933, 
of 2,500,000 Swiss francs. It is apparent that “O.” in the title 
“Consortium O.” stood for Opel, and that these amounts were 
credited to this account to show the interest of the Opel family 
on the books of appellant. This interpretation is confirmed 
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by a letter which appellant itself wrote to the Swiss Federal 
Banking Commission on November 27, 1935, which states, in 
part, as follows: 

The entire capital of our company comes from a single 
group which also has a controlling interest in the capital 
stock. Our company refuses categorically to accept any 
funds from third parties (D. Ex. 50, R. 2222). 

Appellant's investments in the United States consisted prin¬ 
cipally of: 

1. Harvard Brewing Company, a Delaware corporation, 
which through its wholly owned Massachusetts subsidiary I of 
the same name operated a brewery in Massachusetts, 382,700 
shares of Harvard (Del.) out of a total 625,000 shares wore 
vested by the Custodian. Of these 345,760 are claimed in 
this action. 

2. Spur Distributing Company, a Delaware corporation, op¬ 
erating a chain of retail gasoline stations in Tennessee and 
twenty other states. 73,039 N sh ares of Spur out of a tolal 
of 139,000 shares were vested by the Custodian. 

3. Oil Production Co. and Oil Refining Co., Louisiana cor¬ 
porations, owning oil producing and refining properties. These 
were later merged with other companies into Hurricane Petro¬ 
leum Corporation, a Louisiana corporation, which subsequently 
went bankrupt. The assets of Hurricane eventually came into 
the hands of Amerlagene, Inc. (D. Ex. 68, R. 2241), all the 
capital stock of which was vested. 

The detailed transactions resulting in the purchase of the|se 
properties were conducted by Mr. Theodore Hoffacker, a New 
York broker acting as agent for appellant (R. 672-673). Dur¬ 
ing 1932 and thereafter Hoffacker, as agent for Uebersee, voted 
at stockholders' meetings of the American corporations under 
proxies given by Frankenberg (R. 673, 2025-2026). He Be¬ 
came a director and vice president of Harvard Brewing Co. 
(Delaware) and president and chairman of the board of its 
Massachusetts subsidiary (R. 2027-2028). Hoffacker also Be¬ 
came a director and vice president of Spur (R. 2022,2024), and 
Houghland, the president of that corporation, testified that 
“Mr. Hoffacker occupied a very dominant position as a man giv- 

886843—50 - 2 
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ing me instructions” (R. 1197). Hoffacker was also the presi¬ 
dent of the two Louisiana companies, Oil Production Co. and 
Oil Refining Co. (R. 2022). 

Hoffacker dealt primarily with Fritz von Opel. Fritz in 
turn “frequently consulted with Dr. Frankenberg as managing 
director of the corporation regarding [appellant’s] invest¬ 
ments, especially the corporation’s investment in the stock of 
Spur * * *” (R. 2011). For example, in the summer of 
1932 Fritz and Frankenberg decided to take steps to supple¬ 
ment Spur’s gasoline distributing system by the acquisition of 
producing and refining properties, a decision which led to the 
acquisition of the Louisiana companies (R. 2011). In Decem¬ 
ber 1932 Fritz discussed with Frankenberg, as managing direc¬ 
tor of appellant, the investments made or contemplated, and 
Frankenberg “approved of them” (R. 2014). 

In February 1933 Fritz von Opel was “told” by Frankenberg 
to convert the cash holdings of appellant into gold and there¬ 
upon purchased $1,250,000 in gold, which became the subject 
of the Gold case (R. 2014). fater i n 1933, after Fritz con¬ 
sulted with Frankenberg, appellant organized Oil Refineries, 
Inc. and Oil Production, Inc. in Louisiana, and invested $756,- 
•000 in these companies (R. 2013). For this purpose Fritz von 
Opel, “in concert” with Frankenberg, liquidated certain bond 
holdings of appellant (R. 2011). 

In 1934, a fine of 3,500,000 reichsmarks was imposed on Wil¬ 
helm von Opel by a German court in connection with the 1931 
gift agreement (R. 448). Of this fine Wilhelm stated that 
“it was well worth three and a half million marks to have his 
assets outside the German locked safe” (R. 569). Some time 
in 1934 or 1935, Hoffacker told Crittenden, the vice presi¬ 
dent of the Louisiana corporations, that Wilhelm von Opel 
“had become involved with the Nazis * * * and needed 
funds” and asked if the Louisiana corporations could “contrib¬ 
ute” (R. 1229). Accordingly, an oil lease was sold for approxi¬ 
mately $150,000 (R. 1230). 

In 1935 appellant instituted its suit in the United States 
District Court for the Southern District of New York to recover 
possession of the gold, in which it again represented that Frank¬ 
enberg was its managing director and was the agent of Wilhelm 
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von Opel (D. Ex. 8, R. 1968 et seq.). These representations 
were continued in effect without modification until the Supreme 
Court denied certiorari on May 25,1936. 

In 1936 Crittenden and Houghland were summoned to meet 
Frankenberg and Fritz von Opel in Montreal (R. 1132, 1230). 
Crittenden was introduced to Frankenberg by Hoffacker, who 
said that Frankenberg assisted Fritz von Opel "and knew his 
father in many ways” (R. 1230). Shortly thereafter, in 1936, 
Frankenberg, from New York, directed a fictitious sale of ap¬ 
pellant’s stock to a Swiss bank for the account of Swiss pur¬ 
chasers (D. Ex. 67, R. 2236). The details of this sale will be 
discussed in a later part of this brief (see pp. 77-79, infra). 

In 1937 the evidence indicates an increase in Frankenberg’s 
activities. In that year Crittenden went on a trip to Essen, 
Germany, where he met Fritz von Opel, who then told him 
that he was operating under a usufruct contract with his father, 
and that he had to account to his father (R. 1236). Fritz said 
further that Wilhelm von Opel was very angry with him oVer 
Hoffacker’s association with the American companies (R. 1236). 
Immediately after this meeting in Essen, Fritz told his wife 
that he was going to Russelsheim, where his father’s office apd 
the Opel plant were located, in order to meet with Frankenberg 
(R. 1607, 1656). In the fall of 1937 Crittenden was sum¬ 
moned to Zurich with appellant’s accountant, Bayer, for con¬ 
ferences in Frankenberg’s office concerning the affairs of tie 
Louisiana companies. At that time Frankenberg told Critten¬ 
den that he had been representing and assisting Wilhelm von 
Opel for many years (R. 1242). At the conclusion of those 
conferences Fritz von Opel told Crittenden that he was vefy 
pleased that Frankenberg had approved the plans for future 
operation of the oil producing companies (R. 1242). Al¬ 
though both Fritz von Opel and Frankenberg denied that ai|iy 
conferences took place at Zurich, the testimony of Crittenden 
was confirmed by appellant’s own witness and accountant, 
Bayer (R. 1425,1426). 

The calendar of events, however, is not yet completed. In 
October of 1937 Houghland, the president of Spur, had a pro¬ 
posal to set up a system of subsidiary distributing corpora¬ 
tions (R. 1137). He came to New York and discussed this 
proposal with Fritz von Opel, who said that he would have 
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to take it up with Frankenberg, who was his father's agent and 
who would have to “pass on anything of this magnitude” (R. 
1137). Houghland and Fritz then met with Frankenberg in 
New York and, after discussion, Frankenberg rejected the pro¬ 
posal (R. 1138). Upon leaving this conference Fritz told 
Houghland that he personally favored the proposal and re¬ 
gretted Frankenberg’s decision but that Frankenberg was his 
father’s financial representative, and there was nothing he 
(Fritz) could do about it (R. 1139). Also in the fall of 1937 
Crittenden met Frankenberg in New York and was told by him 
that he was going to review the entire investment picture, and 
that he wanted to divorce Hoff acker from appellant’s business 
undertakings (R. 1243-1244). He further told Crittenden that 
he would ask an old friend of his named Ulrich to represent him 
(R. 1244). In 1938 Frankenberg came to Shreveport and 
conferred with Crittenden again over the operations of the 
Louisiana corporations (R. 1245). Frankenberg asked that 
certain properties be sold in order to place the Louisiana com¬ 
panies in a more liquid position (R. 1245). This was done 
(R. 1246). At or about this time Hoffacker resigned as presi¬ 
dent of these corporations, and Frankenberg’s old friend Ul¬ 
rich replaced him (R. 1246). Ulrich also replaced Hoffacker 
in Spur (R. 1197) and in Harvard Brewing (D. Ex. 95, R. 
2289). 

In August 1939 Houghland was in London on a trip. While 
there he had a telephone conversation with Fritz von Opel, 
who was at the Opel estate near Cologne, Germany (R. 1142, 
1143; D. Ex. 64, R. 2232). In the course of this conversation 
Fritz urged Houghland to come to Germany to meet Wilhelm 
von Opel, but Houghland was reluctant to do so because of 
the apparent imminence of war. Fritz persisted, stating to 
Houghland, “After all you work for my father and it is rather 
important that you know him” (R. 1143). Houghland, how¬ 
ever, refused the invitation and returned to the United States. 
In the following month Houghland received a cable from Fritz 
von Opel in Switzerland stating that “overseas • investors in- 

* “Overseas” is the English translation of appellant’s name “Uebersee,” 
and appellant has sometimes been referred to as “Overseas Finance Cor¬ 
poration-” 
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tend selling participation to meet other obligations what I 
personally deeply regret” (R. 1143; D. Ex. 105, R. 230i). 
Upon receipt of this cablegram Houghland telephoned Fritz 
in Switzerland expressing his surprise at the decision to sjell 
Spur stock (R. 1144). Fritz replied that he regarded the stock 
highly, but that his father had decided to have the stock sold 
and had ordered Frankenberg to sell it (R. 1144). Fritz fur¬ 
ther stated that although this was greatly against his wishes, 
there was nothing he could do about it (R. 1144). This deci¬ 
sion, however, was apparently reversed thereafter since the 
stock was not sold (R. 1145) and was later vested by the Alien 
Property Custodian. 

In December of 1940 Fritz’s wife, Margot von Opel, in a 
letter to a friend in Germany, wrote that Frankenberg had 
“worked on” Fritz to clean up the mess in Shreveport (R. 
1607-1609). The mess referred to was the fact that the 
Louisiana companies were losing money. Mrs. von Opel tes¬ 
tified that Fritz followed Frankenberg’s advice on this matter 
(R. 1609). 

Finally, in January 1941 Houghland met Fritz von Opel in 
Savannah, Georgia, and at that time pointed out the danger 
of having German ownership of Spur stock in the event of the 
possible approaching war between the United States and Ger¬ 
many, and suggested that it might be advantageous to sell 
the stock (R. 1147, 1148). Houghland further informed 
Fritz that if the stock was not sold it would probably be seized 
by the Government as German holdings had been seized in the 
first world war (R. 1148). To this Fritz replied, “We Germans 
and my father and I have all thought this out” (R. 1148). He 
said that in the event of war the stock of Spur would be found 
to be in the hands of Swiss nationals, and that in the unlikely 
event that Switzerland became involved in the war the stock 
would be in the hands of a holding company in a neutral Latin 
American country (R. 1148) . 10 Houghland suggested that Wiji- 

" In fact some 36,000 shares of Harvard Brewing Company, not here in 
suit, were held for the account of Sociedade Commercial Montefranco, a 
Brazilian corporation (R. 813-816). Montefranco is a literal translation 
of the German name Frankenberg (R. 815). Frankenberg testified that this 
Brazilian corporation was set up in May 1940 when “the invasion of Switzer- 
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helm von Opel might now be willing to sell the Spur shares, 
but Fritz replied that his father would not be receptive to the 
idea (R. 1148). 

Appellant’s doing of business in Hungary 

Another investment of appellant was Transdanubia Bauxite, 
A. G., a Hungarian corporation engaged in mining bauxite in 
Hungary (Fdg. 22, R. 55; Concl. 5, R. 62-63). A state of war 
between the United States and Hungary arose on December 13, 
1941 (Fdg. 31, R. 56). Appellant had owned a 100-percent 
interest in Transdanubia since 1935 (Fdg. 22, R. 55). It paid 
the equivalent of 78,750 Swiss francs for that interest and 
loaned additional funds to Transdanubia so that as of Decem¬ 
ber 31, 1941, its total investment in the company was carried 
on its books at 188,668.50 Swiss francs (R. 727-729; D. Ex. 70, 
R. 2251). Throughout the war the shares of Transdanubia 
were held by appellant (Fdg. 28, R. 56). Appellant never took 
any step after December 7, 1941, to sever its relations with 
Transdanubia (Fdg. 30, R. 56). It continued to carry its in¬ 
vestment in Transdanubia on its books throughout the war 
(D. Ex. 70, R. 2251-2255) . n 

In July and November 1939 Fritz von Opel made trips to 
Hungary for the purpose of expediting bauxite production 
(R. 893,894; D. Exs. 76, 77, 93,95, R. 2262, 2263, 2286, 2288). 
He was active in the affairs of Transdanubia and devoted him¬ 
self to its financial affairs and production problems and to its 
business relationship with Giulini Bros., a German firm which 
bought bauxite from Transdanubia for use in the production 
of aluminum (D. Exs. 76-82,92-94,96,97, R. 2262-2271,2285- 
2287, 2294, 2296). On September 16,1939, Giulini wrote Fritz 
stating: 


land seemed to be imminent” (R. 815-816) to bold properties then held by 
Adler & Co., of which Frankenberg was general manager. He admitted that 
he was “in charge partly” of these transactions (R. 816). 

In addition, appellant during 1989 had dealings in Argentina which in¬ 
volved, among other things, the establishment of a peso credit in the 
equivalent of $522,548 (R. 926-927; D. Ex. 108, R. 2303). 

“The investment was written off in December 1946 (R. 2256). At that 
time a Communist regime had been established in Hungary. 
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* * * in view of the mobility which you have as a 
German residing abroad, and in view of the funds it 
your disposal, you would do meritorious service for tb|e 
raw-material supply of the German aluminum industry 
and the entire war economy of Germany if you would 
tackle with all your energy the resumption of produc¬ 
tion in the mines [D. Ex. 81, R. 2270]. 


Fritz replied that “upon receipt of order” he was “immediately 
ready to travel Budapest for purpose of starting production 
(D. Ex. 82, R. 2271; see also D. Exs. 93, 95, R. 2286, 2288). 
He accordingly went to Budapest in November for that pur¬ 
pose. In March 1940 a contract was entered into by which 
Transdanubia undertook to deliver to Giulini 100,000 metric 
tons of bauxite in 1940, 1941 and 1942 (D. Ex. 97, R. 2296). 
Fritz von Opel, acting for Transdanubia, negotiated this con¬ 
tract in Budapest (ibid.). Shipments were made pursuant t<|> 
this contract in October, November and December 1941 (D. Ex. 
90, R. 2282-2283). There is no evidence that shipments 
ceased or that any steps were taken by Transdanubia to void 
or terminate the contract. 12 

In 1940 there was outstanding a loan of 32,000 Swiss francs; 
(approximately $7,000) made by a Hungarian bank to Trans¬ 
danubia ; this loan was guaranteed by a Swiss bank and as. 
security for that guarantee the plaintiff caused 32,000 francs; 
to be deposited as collateral (Fdgs. 23-25, R. 55-56). At 
quarterly periods through 1941 and in March, June and Sep¬ 
tember 1942 the appellant requested that this loan and the 
accompanying guarantee be extended; the requested exten¬ 
sions were made (Fdg. 26, R. 56). On or before November 17, 
1942, the loan was repaid (Fdg. 27, R. 56). 


u The court referred to a refusal of Fritz von Opel in the spring of 1941 
to furnish additional funds to Transdanubia (Fdg. 31, R. 57). There is 
nothing, however, to suggest that Transdanubia ceased operating for lack 
of funds. On the contrary, there was proof of continued shipments through 
December 1941, and its operations in 1942 were sufficiently successful so- 
that it was able on November 17, 1942, to repay the outstanding loan, 
guaranteed by appellant, referred to in the next paragraph. 
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Nationality and sympathies of Fritz yon Opel . 

Until November 21,1939, Fritz von Opel was a German citi¬ 
zen (Fdg. 5, E. 52). He had resided in Germany until Decem¬ 
ber 1929, achieving “widespread distinction in sports in Ger¬ 
many” (Op., R. 49). His father was a prominent German 
industrialist. Wilhelm was a member of the Nazi party from 
1933 on, and a contributing member of the S. S. (Nazi Elite 
Guard) (R. 165). He was appointed by Hitler to the Academy 
for German Law, and received a cross of merit and a personal 
telegram from Hitler on his 70th birthday in May 1941 (R. 
165-166). Between December 1929 and August 1939, Fritz 
traveled extensively in Europe and the United States, spend¬ 
ing approximately 10 percent of his time in Germany (Fdg. 6, 
R. 52). Although he established a residence in Switzerland 
in 1935 he was not present in Switzerland with sufficient con¬ 
tinuity to become eligible for Swiss naturalization (P. Ex. 49, 
R. 1849). He has been in the United States since May 1940 
(Fdg. 7, R. 52-53). Between February 1942 and May 1945 
he was interned by the United States Government as a po¬ 
tentially dangerous alien enemy (R. 394,597).“ 

On November 21, 1939, Fritz acquired citizenship of Liech¬ 
tenstein, a country which was neutral during World War II. 
The circumstances of his acquisition of this citizenship were 
distinctly unusual. His application for it was initiated after the 
outbreak of World War II in Europe (P. Ex. 49, R. 1849- 
1852) . 14 Fritz at no time resided in Liechtenstein either before 
or after acquiring the citizenship of that principality; indeed 
he was never physically present in Liechtenstein except while 
traveling through it (Fdg. 7, R. 52-5S). The Liechtenstein 
naturalization statute imposes a three-year residence require¬ 
ment but that requirement may be waived “under extraordi¬ 
nary circumstances that ask for special consideration” (P. Ex. 
177, R. 1951). That statute also requires the taking of an 
oath of allegiance which may be administered after citizen- 

“ See 50 U. S. C. Sec. 21. 

14 The German invasion of Poland which precipitated that war began on 
September 1, 1939. England and Prance declared war on Germany on 
September 3,1939. 
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ship has been granted (Fdg. 9, R. 53; P. Ex. 177, R. 1954). 
Fritz at no time took the oath of allegiance; he testified that 
he failed to do so because he was too sick to travel (R. 492). 
However, it appears that shortly after November 10, 1939,. 
Fritz passed through Liechtenstein on his way from Switzer¬ 
land to Hungary (R. 893) and that on November 21,1939, the 
date of his naturalization, he was in Budapest, Hungary, a t¬ 
tending to bauxite production (R. 894, 1641; D. Ex. 93, IL 
2286). Presumably he again passed through Liechtenstein c n 
his return to Switzerland. 

In connection with his acquisition of Liechtenstein citizen¬ 
ship Fritz paid approximately $10,000, two-thirds to a com¬ 
munity and one-third to the principality (Fdg. 8, R. 53). This 
sum equalled 3 percent of the national budget of Liechtenstein 
for 1939 (R. 494). While the statutes of Liechtenstein con¬ 
template the payment of a fee for naturalization, there wsis- 
no evidence that payment of a fee of this magnitude was usual. 

Fritz’s attitude about his neutral citizenship is reflected ip. 
a statement which he made to Mason Houghland in the sum-' 
mer of 1940. He then said that he had bought his Liechtenstei n 
passport for the equivalent of $10,000, and that although he 
was imprisoned by the British at Gibraltar en route to the 
United States he fooled them about his Liechtenstein pass- 
peat, saying, “You know how stupid the British are” (R. 
1146). 15 

There was evidence tending to show that Fritz at all times 
continued to regard himself as a German. Thus, he responded 
readily to Giulini’s invitation to do “meritorious service for 
# * * the entire war economy of Germany” by endeavor¬ 

ing to develop bauxite production for sale to Germany. In 
his telephone conversation with Houghland in August 1939, 
he stated, with respect to Houghland’s fears of outbreak cf 
war in Europe, that— 

“The seriousness with which he took his new citizenship is also reflected 
by the fact that he was unable to give the correct name of the then prince- 
of Liechtenstein (R. 438, 588); he believed that the parliament of Liechten¬ 
stein had 50 or 60 members when in fact it had 15 (R. 497, 588), and he- 
believed that it had become independent in the beginning of the 19th cen¬ 
tury when in fact it became independent in 1866 (R. 491, 588). 
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It isn’t going to be much of a war. The English won’t 
fight. All we are going to do is to take off a little slice 
of Poland [R. 1142]. 

In 1940 when Houghland suggested that Uebersee sell its 
investment in Spur to avoid possible seizure in the event of 
war, he said “We Germans and my father and I have all thought 
this out” (R. 1148; see also R. 1149). In 1940, in discussing 
• the war with Calvin Houghland, the son of the president of 
Spur, Fritz stated that the war “will not take a long time. 
By using rockets and secret weapons we will finish up this war 
in no time at all” (R. 1105). Fritz at that time showed pleas¬ 
ure at the progress that the Germans were making in France 
and in the Low Countries (R. 1105), and said he was especially 
pleased that “some of his inventions were playing a particular 
partin it” (R. 1106). 

QUESTIONS PRESENTED 

1. Whether, on the findings and evidence in this case, the 
District Court rightly concluded that appellant was enemy in 
character and hence could not recover in this action. 

2. Whether appellant was a “national” of Germany to which 
return is forbidden by Section 39 of the Trading With the 
Enemy Act because it was controlled by and a substantial part 
of its stock owned by citizens and residents of Germany. 

3. Whether the findings were supported by evidence. 

STATUTES AND EXECUTIVE ORDERS INVOLVED 

Pertinent provisions of the Trading With the Enemy Act 
and Executive Orders issued thereunder are set out in Appendix 
A to this Brief. 

SUMMARY OF ARGUMENT 

In answering appellant’s brief we find that most of appel¬ 
lant’s arguments are addressed to hypothetical situations of 
appellant’s own construction which bear little resemblance to 
the case actually established below. Although its legal argu¬ 
ment purports to be premised upon a complete acceptance of 
the findings, appellant in fact repeatedly misstates or ignores 
those findings. This tendency pervades its entire brief and 


its discussion of every issue presented. We have selected, by 
way of illustration, a few instances which clearly show that 
the case to which appellant addresses its arguments bears al¬ 
most no resemblance to the case which the District Court 
decided (Point I). 

On the facts actually found we think it clear that the trial 
court rightly concluded that “it would be difficult * * * 
to find a stronger case of enemy taint” and that any neutral 
aspects of appellant were “insignificant” (R. 50). This conp 
elusion was rested by the court on the cumulative force of 
a number of elements. The principal basis of the court’s de¬ 
cision was its finding of ownership and control of appellant by 
Wilhelm and Marta von Opel, who were admittedly enemies^ 
It rightly held that that Ownership and control, by itself, re¬ 
quired a denial of relief. Their ownership interest was sub¬ 
stantial. They had an in rem right in the entire shares of the 
appellant, which included the rights to co-possession, to a voice 
in their management, to prevent their sale or disposition, to 
exercise certain voting rights, and to receive the income frond 
them (here subject to a contractual obligation to pay 20% of 
that income to their son). Fritz von Opel described that in¬ 
terest as constituting the entire beneficial ownership, and as 
leaving in him naked legal title only. In addition, Wilhelm 
von Opel, through his agent, Frankenberg, exercised complete 
control over appellant and its American subsidiaries. Frank¬ 
enberg approved of investments made on behalf of appellant, 
he compelled changes in the personnel of the American sufcn 
sidiaries and he made final decisions on various major ques¬ 
tions relating to their operation. In all these matters, he had 
and exercised the power to override the wishes of Fritz von 
Opel. 

Such enemy ownership and control constitutes the clearest 
kind of taint and fully warrants treatment of a formally neu¬ 
tral corporation as enemy. This was settled by the decision 
of the Supreme Court on the prior appeal in this case. Clark 
v. Uebersee Finanz Korp., A. G., 322 U. S. 480. The opinion 
of Mr. Justice Douglas in that case emphasizes that the 1941 
amendments to the Trading With the Enemy Act were de¬ 
signed to reach property over which enemies had “indirect 
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ownership or control/’ and that in order to give effect to that 
purpose the courts should look through any corporate or other 
forms under which property was held to determine where the 
ultimate beneficial ownership and control lay. Seizure of 
property thus ultimately owned or controlled by enemies is 
required because such property represents to the enemy a po¬ 
tential means of economic warfare. Treatment of such prop¬ 
erty as enemy is consistent with the British decisions and with 
decisions of the American prize courts. The constitutional 
validity of such treatment is not open to question. 

While this enemy ownership and control of itself compelled 
the denial of relief in this action, it is here strongly reinforced 
by two other considerations. The first is that Fritz von Opel’s 
Liechtenstein citizenship was, as the court below stated, a 
“technical status” only (R. 48). That citizenship was ac¬ 
quired in great haste upon payment of a large sum of money. 
It was attended by a waiver of the usual residence requirements 
and a failure to take the usual oath of allegiance. As a native 
of Germany who had possessed German citizenship until after 
the outbreak of war‘in Europe, who repeatedly exhibited sym¬ 
pathy and attachment for Germany and whose neutral citi¬ 
zenship was a mere matter of technical form, he could be held to 
be an enemy within the expanded concept embodied in the 1941 
amendment. Moreover, the fact that, at least in all matters 
concerning appellant, Fritz’s activities were controlled by his 
father rendered him a “national” of Germany to whom return 
is forbidden by Section 39 of the Act. At the very least, these 
circumstances should be considered as additional elements of 
enemy taint. 

Also significant was appellant’s direction and management 
of the affairs of its wholly-owned Hungarian subsidiary, which 
mined and sold bauxite to Germany during the war for use in 
aluminum production. There is no doubt that if these activi¬ 
ties had been engaged in by appellant in its own name they 
would render appellant an enemy under the Trading With the 
Enemy Act. The fact that they were performed through a 
subsidiary should make no difference. The decision of the 
Supreme Court on the prior appeal in this case establishes that 
for the purpose of determining enemy taint, the corporate form 
may be disregarded. It should be so disregarded here in the 
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light of the evidence that Fritz von Opel, on behalf of appel ¬ 
lant, directly conducted many of the affairs of the Hungarian 
subsidiary, and, indeed, personally negotiated the very con¬ 
tract under which the bauxite shipments were made. Hence 
these activities also constituted an additional element of enemy 
taint. (Point II.) 

Recovery by appellant is also precluded by Section 39 of 
the Trading With the Enemy Act which expressly forbids any 
return of vested property to a “national” of Germany. As a 
corporation which was controlled and a substantial part of 
whose shares was owned by the Opel parents, nationals of 
Germany, appellant was itself such a “national” within the 
applicable definitions. (Point III.) 

Appellant’s attacks on the findings below are entirely with¬ 
out merit. Those findings rested in a very substantial degree 
on the trial judge’s determination of the credibility of appel¬ 
lant’s principal witnesses. The testimony of those witnesses 
was in sharp conflict with that of the witnesses for appellee; 
moreover, it contained numerous internal inconsistencies and 
was properly found by the trial judge to be vague and evasive. 
In addition, that testimony was in many respects inconsistent 
with sworn allegations made on appellant’s behalf in litiga¬ 
tion against an instrumentality of the United States in 1935. 
In such a case findings can be set aside only under the most 
unusual circumstances. Upon analysis of the factual issues 
presented by appellant and of the evidence relating to them, 
it is plain that the court’s findings were supported by strong 
affirmative evidence and that appellant wholly fails to meet 
its burden of establishing that the findings were clearly er¬ 
roneous. (Point IV.) 

Appellant’s motion for new trial was properly denied. 
(Point V.) 

ABGUMENT 

I. Appellant’s argument is based upon a series of 
misstatements of the findings and the evidence 

• 

The major part of appellant’s argument is addressed to the 
proposition that “the findings do not establish enemy taint as 
a matter of law” (Br., p. 29). For the purposes of that argu- 
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ment appellant repeatedly declares that it is “assuming that 
all the findings of fact made by the court are correct” (Br., p. 8; 
see also pp. 36, 37). In fact, however, appellant’s argument 
accepts neither the findings of the court below nor the evi¬ 
dence on which those findings were based. On the contrary, 
by a process of substantially ignoring some findings and mis¬ 
stating others appellant seeks to create an entirely erroneous 
impression as to the grounds of the decision below and to argue 
the propositions of law which it asserts in the context of a 
hypothetical case which bears little or no resemblance to the 
case actually found by the District Court. 

This attempt on the part of the appellant pervades its entire 
brief. It is well illustrated by its statement of the questions 
presented. The first such question ” is stated in the following 
terms (Br., p. 2): 

1. Whether an alleged limited usufructuary interest, 
which was never exercised, of German parents residing 
in Germany in 80 per cent of the income of the shares of 
plaintiff, a neutral Swiss corporation, owned by their 
son, a citizen of a neutral country, constitutes “enemy 
taint” justifying confiscation of plaintiff’s assets in the 
United States consisting principally of shares of two 
domestic corporations. 

The statement is seriously deficient in two respects: (1) it 
is a wholly inaccurate description of the nature of the usufruct 
interest which the District Court found to be in Wilhelm and 
Marta von Opel; and (2) it totally ignores the court’s further 
findings that Wilhelm von Opel, through his agent Franken- 
berg, exercised actual control of the appellant. 

Appellant’s description as “alleged” of the usufruct interest 
which the court below unequivocally found is a typical illus¬ 
tration of its fundamental unwillingness, notwithstanding its 
protestations to the contrary, to base its legal argument on 

“ Questions 2 and 3 relate to subsidiary factors which the court described 
as “further evidence of enemy taint” which ‘‘taken in conjunction with the 
finding of ownership and control” bar recovery (R. 63). Questions 4 and 5 
relate only to appellant’s attacks on the findings and its contention that a 
new trial should have been granted. 
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the facts as found. Its description of the usufruct as “limited”" 
is equally mystifying. Nothing in the findings or the evidence 
gives the slightest suggestion that the usufruct in the Opel 
parents was in any way limited, or even that the concept of a 
“limited usufruct” is known to German law. 

More serious, however, is the description of the usufruct as 
an interest “in 80 percent of the income of the shares” of ap¬ 
pellant and the further statement that the usufruct was “never 
exercised.” Like statements abound in appellant’s brief. 
Thus it speaks (p. 9) of a “usufruct (or right to a portion of the 
income)”; it refers (p. 22) to the Opel parents as having % 
contingent right to demand part of any dividends * * |* 
which might have ripened into indirect control”; in stating 
“a supposititious case” which is said to be closely similar to thje 
case at bar, appellant supposes a gift in which the father “had 
retained a right to call upon the son for 80% of the income from 
the proceeds of the gift if the father ever desired the same” and 
states “this is called a usufructuary interest” (p. 23); and 
again it speaks (p. 56) of “a usufruct in plaintiff’s shares, 
limited to a part of the income attributable to those shares.” 

This hypothetical, unexercised right to call for 80 percent 
of the income from the shares bears no resemblance whatever 
to the right of usufruct under German law which is actually 
present in this case. As the District Court found, a usufruct 
is “an in rem right in property” (Fdg. 52, R. 60). The res 
which the court found to be the subject of the usufruct was the 
shares of appellant which had been placed in a safe deposit 
box in Zurich (Fdgs. 37,42, R. 57-59). Thus what is involved 
is not a mere right to income but a property right in the shared 
themselves. Moreover, it is a right in all of the shares and 
not just 80 percent of them. One of the attributes of that 
right in the shares was a right to the income from them, here 
modified by a contractual undertaking to give 20 percent of 
that income to Fritz von Opel. But the usufruct in the shares 
had a number of other important attributes. (see Fdg. 52, 
R. 60-61). These include a right to co-possession of the shares, 
a right to prevent sale or disposition of the shares, a voice in 
their management and a right to vote the shares. All of these 
rights make up a usufruct. Appellant commits the fallacy of 
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identifying the whole with one of its attributes. To describe 
a usufruct in stock as consisting solely of a right to receive in¬ 
come is no more accurate than to describe ownership of stock 
as consisting solely of a right to receive dividends. 

Appellant’s present description of the usufruct reserved by 
the Opel parents as a hypothetical right to call for income is 
in startling contrast to the description of the identical right 
which it made to the courts in the Gold case in 1935. In an 
affidavit filed on appellant’s behalf in that case, Wronker- 
Flatow, the attorney who drew up the 1931 instrument of gift, 
stated that a usufruct is “a separate estate in the thing” and a 
■“right in rem” which gave the Opel parents “an independent 
property right” in the shares and was accompanied by various 
enumerated rights and powers (R. 1988). Fritz von Opel sim¬ 
ilarly stated by affidavit that “in substance [the 1931 deed of 
gift] provided that naked title only to the shares was trans¬ 
ferred to me,” (R. 2000). He spoke of the usufruct as hav¬ 
ing “left with me a mere legal title plus 20% of the dividends 
and interest” (R. 2001). And in a memorandum of law which 
appellant then submitted to the Treasury Department it stated 
that the establishment of the usufruct “means, of course, that 
the entire beneficial enjoyment . . . would inhere in Wilhelm 
and Marta von Opel . . . while only a naked legal title analo¬ 
gous to trust or custody would remain in Fritz von Opel” (R. 
2084) . 1T By way of footnote appellant added, “The 20% 
of dividends and interest granted Fritz von Opel out of the 
usufruct by the deed of gift is a grant out of the reserved es¬ 
tate, proceeds from the usufructuary, and does not give Fritz 
von Opel any part of the beneficial use and enjoyment” (R. 
2084). 

Having started with a description of the nature of a usufruct 
interest which is totally at variance with the court’s findings 
and with appellant’s own assertions in the Gold case, appellant 
compounds the error by describing the usufruct rights as “never 
exercised.” Plainly the usufruct was exercised. The right to 

17 The quoted statement is addressed to the rights of Wilhelm and Fritz 
in the gold which was the subject of that proceeding. It assumes for pur* 
poses of argument that the usufruct interest attached directly to the gold 
held by appellant (R. 2084). In its present brief appellant denies that any 
usufruct interest attached to the American shares held by it (Br. 66n). 
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co-possession was exercised; a key to the safe deposit box hold¬ 
ing the shares of appellant was given to Frankenberg as Wil¬ 
helm von Opel’s agent (Fdgs. 37,38,42, R. 57-59). The right 
to a voice in the management of the shares and to prevent sale 
or disposition of them was exercised, for all subsequent dealings 
in the shares were with the approval and consent of Franken¬ 
berg acting as Wilhelm’s agent (see pp. 79-80, infra). The 
right to vote the shares and to manage the appellant was exer¬ 
cised, as we shall demonstrate in more detail in a moment. 

Appellant’s assertion that the usufruct was never exercised 
rests again on its attempted identification of the usufruct with 
one of its attributes, the right to income. Even as to that, how¬ 
ever, the assertion is incorrect. Although Wilhelm claimed 
that he received no income from appellant, it appears that 
$150,000 was raised by one of appellant’s American subsidi¬ 
aries to pay Wilhelm’s fine to the German government (R. 
1229-1230) and that appellant provided Wilhelm with funds 
for a trip to South America (R. 131). The record is bare df 
proof that any part of appellant’s earnings were paid to Fritz. 13 
In fact it does not appear that any dividends were ever paid 
by appellant. It was plainly to Wilhelm’s advantage to ar¬ 
range matters thus. Under the rigid German foreign exchange 
laws any dividends which he had received would have had tp 
be converted into marks. However, by allowing earnings oif 
appellant to accumulate in Switzerland he obtained a ready- 
source of foreign exchange of which he could and did avail him¬ 
self when needed. It was a common saying in connection with 
the German foreign exchange regulations that “money alone 
shouldn’t make you happy; you should have it in Switzerlanc} 
to be happy about it” (R. 228). Wilhelm evidently acted oii 
that principle in causing appellant to declare no dividends. 

At least as important as the right to income is the right of 
the Opel parents to the actual exercise of control over the ap¬ 
pellant and its American assets. For, as we shall show in the 
next part of this brief, such control is of primary significance 
in the application of the concept of enemy taint. And it is 

” Fritz apparently did receive payments out of proceeds of the gift on 
deposit in New York “to cover management expenses incurred’' by him 
(P. Ex. 75. R. 1874). 
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just in connection with such control that appellant’s assertion 
that the usufruct rights were never exercised is most 
astonishing. 

Appellant blandly asserts, “Thus the control of the usu¬ 
fructuary ... is nothing more than a chance to secure voting 
rights by the assertion of a claim to dividends. That asser¬ 
tion, the findings show, was never made” (Br., p. 12). And 
it says that the enemy control of the American properties 
“could have been exercised only if a series of contingencies 
had occurred” (Br., p. 4). This description of Wilhelm von 
Opel’s control of the appellant, and through it of the Ameri¬ 
can properties, as hypothetical and resting on a series of con¬ 
tingencies which never occurred, is incredible in the light of 
the findings and the evidence which show beyond question that 
such control was actually exercised in the most effective and 
direct fashion. 

Thus, the court found in the most explicit and detailed man¬ 
ner that Frankenberg, acting as Wilhelm’s agent, controlled 
the major policies of appellant. It characterized its findings 
on this point as supported by “abundant evidence” (R. 58). 
It further commented that the evidence as to Frankenberg’s 
agency was “just overwhelming, in my judgment” (R. 1729) 
and that it “had definitely in mind that if any major conflict 
or problem did occur he would be the guiding genius” (R. 
1725). 19 The summary of the evidence set out at pp. 10-18, 
supra, makes it plain that the court’s characterization of it 
was more than justified. Nevertheless, appellant blandly 
brushes aside these findings as having been “repudiated by the 
court itself in a hearing which was held after they were made” 
(Br., p. 16). Appellant’s statement simply ignores the facts. 
The hearing to which appellant refers occurred a week before 
the findings were signed and entered. 20 The colloquies to which 
it refers were addressed only to the question whether Franken¬ 
berg’s agency continued after the war; there is not the slightest 

“ In spite of these comments appellant asserts that the coart “does not even 
contend” that its findings on this point “are based on evidence” (Br. p. 
16). What the court said was that its findings did not depend “on any 
piece of evidence that occurred after 1940” (R. 1728). 

*The hearing occurred on April 29, 1949 (Tr. 3181-3246); the finding * 
were signed and entered on May 6,1949 (B. 63). 
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reference in them to the question of his agency and control 
between 1932 and December 11, 1941. Moreover, even as to 
the period from December 11,1941, to the date of vesting thtre 
was plainly no “repudiation” of the findings. During the 
colloquies the findings were not even under consideratio 
counsel for appellant explicitly stated that “I am not discu 
ing the findings” (R. 1779). What actually happened wjas 
that in connection with the conclusions of law counsel referred 
to certain decisions 21 as supporting the proposition that the 
outbreak of war terminates an agency relationship. In fact, 
as we shall point out (infra, pp. 72-74) the cases do not support 
that proposition. On the basis, however, of appellant’s discus¬ 
sion, of the cases, and without having examined them itself or 
given counsel for appellee an opportunity to do so (see R. 1774), 
the court initially said “you may be right” (R. 1783) but con¬ 
cluded the discussion by saying “I am not going to decide that” 
(R. 1787). A week later, having very possibly read in the 
interim the cases cited by appellant, the court did decide the 
point in appellee’s favor by signing and entering findings that 
Frankenberg continued to the date of vesting to be Wilhelm 
von Opel’s agent and to control appellant as such agent (Fdgs. 
40,41,43,44,45, R. 58-59). 

One further point should be made with respect to this exer¬ 
cise of control. The appellant has repeatedly sought to create 
the impression that there was no exercise of control by Wilheln|i 
or indeed by appellant over the American corporations (se 
Br., pp. 4,13,16). Thus it says “No suggestion is made tha 
Frankenberg managed the American companies whose share 
were seized” (p. 16). And it repeatedly asserts that thos 
companies were “operated by their own boards of directors an 
their own officers” (Br., p. 63). Again appellant shows a cavj 
alier disregard for the facts. 22 As we have pointed out, upon 


“ Insurance Company v. Davis , 95 U. S. 425; Williams v. Paine, 169 U. S 
55, and Second Russian Insurance Co. v. Miller , 297 Fed. 404 (C. A. 2), afTd 
268 U. S. 552. 

"The court made no direct finding on the question of the exercise of 
control over the operating policies of the American subsidiaries. Its omis¬ 
sion to do so is attributable to the fact that no suggestion was made in the 
trial court that it was necessary to show such exercise of control. Indeed 
appellant’s counsel expressly admitted that it was not (Tr. 2677,2997-2999). 
We believe that admission was clearly required (see p. 48, infra). 
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the investment by appellant in these companies, Hoff acker, as 
agent for appellant and as representative of the von Opel fam¬ 
ily, acquired a dominant position as officer or director in the 
management of each of the four companies involved. In 1937 
when Wilhelm objected to him Frankenberg had him replaced 
by Ulrich. Moreover, there was abundant evidence as to di¬ 
rect control of these companies in Wilhelm’s behalf. Oil Pro¬ 
duction and Oil Refining raised $150,000 to help pay Wil¬ 
helm’s fine to the Nazis. Frankenberg, as Wilhelm’s agent, 
made the final decisions on numerous questions such as the 
proposed setting up of additional subsidiaries in Spur and the 
proposed consolidation of the Oil Producing and Refining prop¬ 
erties, at times overriding Fritz von Opel’s desires and those 
of the American officers. It is apparent that all persons con¬ 
nected with the management of the American subsidiaries 
would have agreed to the truth of Fritz’s remark to Houghland 
that “after all, you work for my father.” 

Like observations are true of the “supposititious case” 
which appellant sets up as presenting in condensed form the 
issues on this appeal (Br., pp. 23-24). Appellant supposes 
that a German gave certain properties to his son, reserving 
the right to call upon the son for 80 percent of the income from 
the proceeds of the gift; that the father never asked for or re¬ 
ceived any income; and that the son became an American 
citizen. It inquires whether in that situation the property 
could be held to be tainted “because the father had the right 
to ask for some of the income from the business.” Altering 
the hypothesis, it inquires whether, assuming the son was a 
neutral, the property could be seized because of the son’s “al¬ 
leged pre-war interest in the country of his birth.” “That, in 
brief”, asserts appellant, “is the question now before this 
Court.” Far from posing “the question now before this Court,” 
appellant’s supposititious case bears no resemblance to that 
before this Court. It neatly eliminates all of the factors on 
which the District Court relied for its finding of enemy taint* 
It eliminates the very substantial ownership interest of the 
Opel parents, substituting for it a mere hypothetical right to 
call for income. It omits any mention of the control exercised 
by Wilhelm von Opel through his agent Frankenberg over 




every activity of appellant and its American properties. It 
omits any mention of the activities of appellant through its 
Hungarian subsidiary in supplying bauxite to Germany. It 
totally ignores the actual circumstances of Fritz von Opel’s 
acquisition of Liechtenstein citizenship, which show that thkt 
citizenship was merely purchased as a convenience with which 
to “fool the British” and others and reflected no change what¬ 
ever in Fritz’s loyalties. It reduces the court’s conclusion 
concerning Fritz’s “attachment to and sympathy for Germany” 
(Concl. 4, R. 63) to a mere “alleged pre-war interest” in Ger¬ 
many. In short, instead of addressing itself to the real issues 
in this case, appellant sets up straw men. | 

I 

II. On the actual findings and evidence the court below rightly 
concluded that appellant was an enemy and could not 
recover 


Upon full consideration of the case actually before it—as 
distinguished from that which appellant tries to make it apj 
was before it—the District Court concluded that appellant wajs 
overwhelmingly enemy in character and that any neutral 
aspects were “insignificant” (R. 50). The heart of its decisio 
lay in its conclusion that appellant was owned and control! 
by Wilhelm and Marta von Opel, both admitted enemi 
That ownership and control, it held, in and of itself barre 
appellant from recovery (Concl. 4, R. 62; Op., R. 47-8). W 
entirely agree. But the case against appellant was strongly r 
inforced by two other elements of enemy taint. The court con 
eluded that to the extent that Fritz von Opel might have an 
interest in appellant he was also tainted by reason of the fact 
that his Liechtenstein citizenship was a pure matter of “tech¬ 
nical form” (R. 49) and did not alter his continued “attach¬ 
ment to and sympathy for Germany” (R. 63). And it held 
that appellant’s ownership of and activities in connection with 
its Hungarian subsidiary, which mined bauxite for the bene¬ 
fit of Germany, was a further element of enemy taint (Concl. 5, 
R. 62-63). Considering the total impact of all of these ele¬ 
ments it concluded that “it would be difficult ... to find a 
stronger case of enemy taint” (R. 50). 
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We believe that the approach adopted by the court below 
is entirely sound and that in a case such as this it is appropriate 
to consider the cumulative force of all elements of enemy taint 
found to be present. While for purposes of analysis it is 
necessary to consider each element separately, it is important 
in so doing to bear in mind the admonition of Mr. Justice 
Holmes that one must not destroy the faggot by taking up 
and breaking each stick separately. Edwards v. Chile Copper 
Co., 270 U.S. 452,455. 

A. Under the Trading With the Enemy Act, a corporation incorporated in a 
neutral country is an enemy if owned and controlled by enemies 

In the court below appellant's counsel frankly admitted that 
it would lose the case if its assertions in the Gold case that 
the Opel parents owned the beneficial interest in the appellant 
was true (Tr. 2677-3). Counsel also conceded that the out¬ 
come of this case turned on ownership or control of appellant 
alone (Tr. 2997, 2998). Now, on appeal, faced with clear and 
unambiguous findings that substantial beneficial ownership 
and complete and unquestioned control were in the Opel par¬ 
ents, appellant equivocates. At times its argument seems to be 
that enemy ownership and control of a neutral corporation can 
never make that corporation an enemy. Thus appellant says 
that Congress has never adopted the “control theory” even 
though other nations have done so (Br., p. 87; see also pp. 
52-55). At another point, however, appellant explicitly rec¬ 
ognizes that “control by statutory enemies resident in enemy 
territory” does taint a neutral corporation (p. 50). Still else¬ 
where it suggests, for example, that actual control will taint 
while “the mere possibility” does not (pp. 36-37), or that there 
must be proof of actual exercise of control over the American 
subsidiaries as well as over appellant (p. 25), or that the Act 
is concerned only with concealed and not with open enemy in¬ 
terests (pp. 24,31,33,52), or that regardless of whether enemy 
ownership and control existed on the date of vesting the prop¬ 
erty must be returned if at the date of suit there is no longer 
a “threat of hostile use” (p. 30). 

■ In seeking to deny or restrict the rule that ownership and r 
control by enemies constitutes enemy taint appellant is simply 
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attempting to reargue matters which were settled by the de¬ 
cision of the Supreme Court on the prior appeal in this case. 
Clark v. Uebersee Fmanz-Korporation, A. G., 332 U. S. 480. 
That decision made it plain that ownership and control by 
enemies of a neutral corporation make that corporation an 
enemy. ' * j 

■ In order to understand what the Supreme Court decided it 
is necessary to consider the background out of which the case 
arose. As applied to corporations, Section 2 of the Trading 
With the Enemy Act adopted, in essence, a territorial definition 
of “enemy”. A corporation was an enemy if it was incorporated 
in, or did business within, enemy territory. Section 7 (c) auj 
thorized the seizure of the property of enemy corporations as 
thus defined. And Section 9 (a) authorized “any person not 
an enemy or ally of enemy” to sue in equity for, the return of 
any property vested by the Custodian. f 

Shortly after the outbreak of World War II, Congress par-| 
tially changed this legislative pattern. The First War Powers 
Act, 1941,55 Stat. 838,50 U. S. C. App. § 5 (b), enacted on De¬ 
cember 18, 1941, amended Section 5 (b) of the Trading With 
the Enemy Act so as to authorize the vesting of “any property 
of any foreign country or national thereof.” Thus the range 
of vestible property was broadened to include not only enemy 
property but foreign property at large. Sections 2 and 9 (a), 
however, were not in terms amended. Appellant argued from 
this that Sections 2 and 9 (a) remained unaffected by the 
amendment of Section 5 (b) so that anyone who was not an 
enemy as defined in Section 2 could recover his property as 
soon as it was vested. The Custodian, on the other hand, 
argued that Section 9 (a) must be deemed amended by the 
1941 enactment so as to preclude recovery by any foreign 
national. 

The Supreme Court took an intermediate view. It resolved 
the apparent conflict between the new § 5 (b) and the old §§ 2 
and 9 (a) in still another way, by reformulating the concept of j 
enemy. Justice Douglas, writing for a unanimous Court, held 
that, in view of the 1941 amendment pf the Act, the defim- j 

• J ^ * J| ^ 

tions of enemy as set forth in Section 2 must now be regarded 
“as merely illustrative, not exclusionary” (pp. 488-489), and 


36 

that persons or corporations affected with an “enemy taint** 
are now within the reach of the term “enemy.” As a result, a 
plaintiff must now allege and prove that it is free from enemy 
taint and hence not within the new concept of “enemy.” The 
court declined to determine the extent or nature of enemy in¬ 
terest which would constitute “enemy taint” since it construed 
appellant’s complaint as alleging that it was free of such taint; 
it emphasized, however, that the new concept of “enemy” 
must “be given a scope which helps the amendment of 1941 
to fulfill its mission.” 

That mission was succinctly stated in the House Report ac¬ 
companying the bill. The report referred to the new section 
as adding to the existing federal freezing controls 

the powers contained in the Trading With the Enemy 
Act with respect to alien property, extending those pow¬ 
ers and adding a flexibility of control which experience 
under the original act and the recent experience under 
freezing control have demonstrated to be advisable. 
It vests flexible powers in the President * * * to 
deal with the problems that surround alien property 
or its ownership or control in the manner deemed most 
effective in each particular case. In this respect the 
bill avoids the rigidity and inflexibility which character¬ 
ized the alien property custodian law enacted during the 
last war. (H. Rept. 1507, 77th Cong., 1st Sess., p. 3.) 

Congress recognized that economic warfare as practiced by 
Germany and her allies had reached an intensity which ren¬ 
dered the provisions of the old act obsolete. It was aware of 
the fact that Germany and her allies had made strong efforts 
at economic penetration, through individuals and corporations 
of ostensibly friendly or neutral countries. Experience 
gained in the administration of freezing controls first adopted 
in April, 1940, following the German invasion of Norway and 
Denmark, 23 had made it abundantly clear that the Axis coun¬ 
tries and their nationals, by various means, had acquired in¬ 
direct ownership or control of nominally neutral property. In- 

* See Executive Order No. 8389, April 10,1940, 5 F. E. 1400. 
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direct ownership was exercised through nominees, trusted 
agents and complex holding company structures, the stock of 
such holding companies generally being in the form of bearer 
shares whose ownership was exceedingly difficult to trace; con* 
trol was often divorced from legal title or ownership and exer¬ 
cised through options, contractual relationships, gentlemen’s 
agreements, possession of vital technical information and loyal¬ 
ty of key personnel.* 4 As the Supreme Court said (332 TJ. S. 
at 484-486): 

It was notorious that Germany and her allies had dei- 
veloped numerous techniques for concealing enemy 
ownership or control of property which was ostensibly 
friendly or neutral. They had through numerous de¬ 
vices, including the corporation, acquired indirect con¬ 
trol or ownership in industries in this country for the 
purposes of economic warfare. Section 5 (b) was 
amended on the heels of the declaration of war to cope 
with that problem. Congress by that amendment 
granted the President the power to vest in an agency 
designated by him “any property or interest of any for)* 
eign country or national thereof”. The property of all 
foreign interests was placed within reach of the vesting 
power not to appropriate friendly or neutral assets but 
to reach enemy interests which masqueraded under 
those innocent fronts. 

Thus the President acquired new “flexible powers’] 
* * # to deal effectively with property interests 
which had either an open or concealed enemy taint. 

The Court pointed particularly to one respect in whidh the 
old act had a “rigidity and inflexibility” which the new act was 
designed to cure. In the past, the Supreme Court had inter¬ 
preted the definition of enemy in Section 2 of the Act as ex¬ 
clusive and accordingly had refused to sanction the Custodian’s 

** See United States Treasury Department, Administration of the Wartime 
Financial and Property Controls of the United States Government (1942), 
pp. 29-31; Hearings before a Subcommittee of the Senate Committee on 
Military Affairs (Kilgore Committee) 79th Cong., 1st Sess., pursuant to 
S. Res. 107 and S. Res. 146, June-December, 1945, pp. 49, 52, 68-9, 564-85, 
969-77,1063,1203-1221; H. Rep. No. 2398, 79th Cong., 2d Sess., p. 3. 




seizure of the property of corporations which were neither in¬ 
corporated in enemy territory new doing business there but 
whose major shareholders were enemies. Thus in Behn, Meyer 
& Co. v. Miller , 266 U. S. 457, the Court allowed recovery 
to a corporation organized in a British crown colony all of 
whose shareholders were enemies. It said that Congress in¬ 
tended to avoid “the difficulties certain to follow disregard of 
corporate identity and efforts to fix the status of corporations 
as enemy or not, according to the nationality of stockholders” 
(266 U. S. at 472). These difficulties the Court said were in¬ 
dicated by the diverse opinions in Daimler Co. v. Continental 
Tyre <fc Rubber Co. [1916], 2 A. C. 307, in which the House of 
Lords declared that a British corporation owned and held by 
Germans should be considered an enemy. Similarly in Ham¬ 
burg American Co. v. United States , 277 TJ. S. 138, the Court 
said that although Congress might have acted on the theory 
of the British cases it had instead 

definitely adopted the policy of disregarding stock 
ownership as a test of enemy character and permitted 
property of domestic corporations to be dealt with as 
nonenemy. The prescribed plan was to seize the shares 
of stock when enemy owned rather than to take over the 
corporate property (at page 140) 

In view of these decisions seizure of German controlled 
property could have been avoided by such a simple expedient 
as the placing of its ownership in a Swiss corporation, 100% 
of the stock of which was owned by Germans. It was clearly 
one of the purposes of the 1941 Act to put an end to such easy 
evasions of the war powers of the United States. Accordingly, 
on the prior appeal of this case, the Court forcefully rejected 
as “destructive of the objectives of the 1941 amendments to 
Section 5 (b),” the suggestion that Behn, Meyer & Co. v. 
Miller , supra , retained its vitality, pointing out that if that 
were true the fact that a corporate plaintiff was owned or con¬ 
trolled by enemy interests and might sap the strength of this 

* Although the Hamburg-American case did not arise under the Trading 
With the Enemy Act, but was a suit in the Court of Claims for compensation 
for requisitioned property, the Court regarded the case as governed by 
Behn, Meyer. 




nation through economic warfare would be immaterial. It 
said (at p. 488): 

The scheme of the act when Behn, M. & Co. v. Miller 
was decided was to respect the corporate form, even 
though the enemy held all the stock of the corporate 
claimant * * * The 1941 amendment to §5 (b) 
reflected a complete reversal in that policy. 

In thus holding that the Behn, Meyer case was no longer 
law and that it was appropriate under the Act as it now stands 
to look through the corporate form, the Court clearly indicated 
that one of the most obvious forms of enemy taint of an os¬ 
tensibly neutral corporation was the enemy ownership or con¬ 
trol of such a corporation. The Court pointed out that one lof 
the evils at which the 1941 amendments were aimed was the 
fact that enemies “had through numerous devices, including 
the corporation, acquired indirect control or ownership in indus¬ 
tries in this country for the purposes of economic warfare” 
(pp. 484-5). It refused to assume that Congress intended the 
vesting and retention of property of “friendly or neutral for¬ 
eign interests whose investments in our economy were in no 
way infected with enemy ownership or control” (p. 487). 
But it unequivocally rejected the view, which had been adopted 
in the Behn, Meyer case, that a plaintiff which “was owned or 
controlled by enemy interests” could recover vested properly 
(p. 486). (Emphasis added throughout). 

This concept of indirect ownership and control was not new 
under the Trading With the Enemy Act and related legislation. 
In the administration of the amended Act since 1940 it had 
played a dominant part. Thus, under the so-called freezing 
program, also based on Section 5 (b) of the Act, property was 
regarded as that of a “national” of a designated foreign country, 
and hence as subject to the freezing controls, if owned by a 
corporation which was controlled by or a substantial part of the 
stock of which was owned by one or more such “nationals.” 
Executive Order 8389, 5 F. R. 1400 (1940), Section 5E. This 
definition was twice ratified and approved by Congress. Joint 
Resolution of May 7, 1940, Sec. 2, 54 Stat. 179; First War 
Powers Act, 1941, Sec. 302, 55 Stat 840. The definition thus 


approved was taken over for purposes of determining the prop¬ 
erty which would be vested. By Executive Order 9193,7 F. R. 
1971, the President authorized the vesting of property of na¬ 
tionals of designated enemy countries Or in some cases of foreign 
countries and adopted the definition of “national” already 
referred to. 

The concept also received express legislative recognition. 
After World War I, as part of a program of return of vested 
property which was enemy in character, Congress authorized 
return to corporations incorporated in non-enemy countries if 
non-enemies had “the control or more than 50 per centum of 
the interest or voting power of such corporations.” Trading 
With the Enemy Act, Section 9 (b) (11), as amended by the 
Act of March 4, 1923, 42 Stat. 1551, 50 U. S. C. App., § 9 (b) 
(11). Similarly, in this war, in authorizing return as a matter of 
administrative discretion where such action was found to be in 
the national interest, Congress rendered ineligible for such re¬ 
turn “a foreign corporation which at any time after December 
1941 was controlled or 50 per centum or more of the stock of 
which was owned by” enemy governments or citizens or resi¬ 
dents of, or corporations incorporated in, an enemy country. 
Section 32 (a) (2) (E), 60 Stat. 50, 50 U. S. C. App. § 32 (a) 
(2) (E). A similar concept of control has been adopted in the 
legislation of other countries and in international agreements. 2 * 5 

That concept was derived in large measure from the deci¬ 
sions of the British courts in the Daimler case, supra, and the 
cases which followed it. Those cases clearly established the 
doctrine that in determining enemy character it was appro¬ 
priate to look through the corporate form of a neutral or Brit¬ 
ish corporation to the underlying realities. They adopted as 
the primary test of such enemy character the existence of en¬ 
emy ownership and control. One of the issues before the House 
of Lords in the Daimler case was whether a British corpora- 

** See Domke, Trading with the Enemy in World War II (1943), p. 127; 
Domke, The Control of Alien Property (1947) ch. IX; Domke, The Control 
of Corporations ,3 The Int Law Quart 52 (1950). 
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tion which was the wholly-owned subsidiary of a German cor¬ 
poration was an alien enemy which could not sue in British 
courts. While several opinions were filed, that of Lord Parker 
of Waddington, in which three others of the eight judges sit¬ 
ting concurred, is the one most often cited and discussed. 
Lord Parker pointed out that in prize law even a British citizen 
may become an enemy by voluntary residence or commercial 
domicile in enemy territory. He asked what would in a cor¬ 
poration’s case be the equivalent of an individual’s voluntary 
residence or commercial domicile. He answered that question 
in the following words: 

I think the analogy is to be found in control, an i4ea 
which, if not very familiar in law, is of capital impor¬ 
tance and is very well understood in commerce and fi¬ 
nance. The acts of a company’s organs, its directors, 
managers, secretary, and so forth, functioning within 
the scope of their authority, are the company’s acts and 
may invest it definitively with enemy character. It 
seems to me that similarly the character of those who 
can make and unmake those officers, dictate their con¬ 
duct mediately or immediately , prescribe their duties 
and call them to account, may also be material in a 
question of the enemy character of the company. If 
not definite and conclusive, it must at least be prima 
facie relevant, as raising a presumption that those wlio 
are purporting to act in the name of the company are, 
in fact, under the control of those whom it is their in¬ 
terest to satisfy. [At 340.] (Emphasis added.) 

He summed up these views by saying— 

A * * * company [incorporated in the United 
Kingdom] may * * * assume an enemy charac¬ 
ter. This will be the case if its agents or the persons in 
de facto control of its affairs, whether authorized or not;, 
are resident in an enemy country or wherever resident, 
are adhering to the enemy or taking instructions from 



or acting under the control of enemies. [At 345.} 
(Emphasis supplied.)* 

This decision was promptly followed in prize cases. The St, 
Tudno, [1916], P. 291, involved a British-registered vessel 
owned by a British corporation. Although the company had 
three British directors, the ownership of its shares and full 
control and dominion over the ship was exercised by a German 
corporation. Upon the authority of the Daimler decision the 
Prize Court held that the ship should be condemned as enemy 
property. 

In The Polzeath, [1916], P. 241, the C6urt of Appeals de¬ 
clared a vessel owned by a British corporation to be forfeited 
as German. The majority of the corporation’s shares were 
owned by a naturalized British citizen resident in Germany, 

. who was also chairman of the board of directors. Of him, the 
court found that “he controls the company in the sense that in 
general meeting he could carry by vote any proposition,” and 
that he exercised both managerial and financial control over the 
vessel. The court pointed out (p. 245): 

In considering what is the principal place of business of 
the company one has to consider the centre from which 
instructions are given, and from which control is exer¬ 
cised on behalf of the company over the employees of 
and the business of the company, and where control is 
exercised , and the centre from which the company is 
managed without any further control except such control 
as every company or the directors of a company are liable 
to by the larger body which they represent, the share¬ 
holders of the company in general meeting. [Emphasis 
supplied.] 

To the same effect with respect to cargo owned by a German 
controlled British corporation and seized in prize on a ship, see 
The Michigan, [ 1916] ,*V£LI* P. C. 421. 

” Lord Atkinson and the Earl of Halsbury, in separate opinions, expressed 
basic agreement with Lord Parker. Lords Shaw and Parmoor were dis¬ 
agreed with their six brethren on this point Significantly appellant devotes 
six lines to the views of six judges, and over a page to the views < of two 
judges. Lord Shaw and Lord Parmoor, who were speaking only for them¬ 
selves. (Br., pp. 37-38.) 




In another prize case, The Hambom, [1919] A. C. 993, a 
vessel owned by a Dutch corporation was condemned as enemy 
property. The shares of the Dutch corporation operating the 
vessel were held by two other Dutch companies. Their shares 
in turn were held by German parent companies. All the di¬ 
rectors and shareholders of the Dutch subsidiaries and the Ger¬ 
man parent corporations were German residents. The Dutch 
operating company was run by two German citizens who were 
residents of Holland. The Privy Council said (at 997-998): 

It was decided in the case of Daimler Company v. 
Continental Tyre and Rubber Company that, in the 
case of an incorporated company, the right and power 
of control may form a true criterion, the control, that is, 
of those persons who are the active directors of the 
company and whose orders its officers must obey, or the 
control of those persons who in their turn are the masters 
of the directorate and make or unmake it by the use of 
the controlling majority or votes * * * The cen¬ 
tre and whole effective control of the business of the 
* * * company was in Germany. Having regard to 
these facts, the vessel must be regarded in this court as 
belonging to German subjects. [Emphasis added.] | 


In In re Badische Company, [1921] 2 Ch. D. 331, contracts 
with a British subsidiary of a German dye firm were held ilo 
be executory contracts which were abrogated by iwar, the court 
holding that at the outbreak of war “the control of the company 
was in the hands and power of persons resident in, and na¬ 
tionals of an enemy country” (at 371), and the company was, 
therefore, in the light of the Daimler decision, itself an enemy. 

Like principles have long been applied by American courts 
in the field of prize law, to which the Trading With the Enemy 
Act is historically and constitutionally related. See Stoehr v. 
Wallace, 269 Fed. 827, 840 (S. D. N. Y.) aff’d 255 U. S. 239. 
Thus, in condemning a neutral partner’s share in a captured 
cargo, the Supreme Court observed: j 

* * * Property [left by a neutral in enemy ter¬ 
ritory] has impressed upon it the character of enemy 
property and may be condemned as such * * T 

Prize courts usually apply these rules where the part- 
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nership effects of citizens and neutrals is suffered to 
remain in the enemy country under the control and 
management of the other partners who are enemies . 
[The William Bagaley, 5 Wall. 377, 409.] (Emphasis 
added.) 

More than 135 years ago Justice Story affirmed the con¬ 
demnation of a neutral partner’s share in a captured cargo 
under similar circumstances, stating: 

* * * The origin of the property, or the traffic in 
which it is engaged may stamp it with a hostile taint 
although the owner may happen to he a neutral domi¬ 
ciled in a neutral country * * * here is a house of 
trade, composed entirely of British subjects established 
in the enemy’s country and habitually and continually 
carrying on its trade with all the advantages and pro¬ 
tection of British subjects. It is true one partner is 
domiciled in the neutral country; but for what purpose? 
For aught that appears, for purposes exclusively con¬ 
nected with the Liverpool establishment. At all events, 
the whole property embarked in its commercial enter¬ 
prises centers in that house and receives its exclusive 
management and direction from it. Under such circum¬ 
stances, the house is as purely British in its domicile 

* * * and in its commerce as it could be if all the 
partners resided in the British Empire * * * I do 
not perceive how [the property] could be extracted from 
the grasp of confiscation from its thorough incorporation 
into the enemy’s character. [ The San Jose Indiano, 
Fed. Case No. 12322 (C. C. Mass.) ] (Emphasis added.) 

See also The Friendschaft, 4 Wheat. 105,107; The Cheshire , 
3 Wall. 231, 233. Similarly, a neutral who surrenders his ship 
to enemy control cannot object to its condemnation if it is 
employed by the enemy in belligerent trade. The Hart, 3 Wall. 
559, 560 (1865); The Bermuda, 3 Wall. 514, 556-557 (1865) ; 
The Adula, 89 Fed. 351, 355 (S. D. Ga.), affd. 176 U. S. 361. 24 

"The cases cited by appellant at pp. 39-41 of its Brief are not to the 
contrary and would not in any event be controlling. In Fritz Schultz 
Company v. Raimes d Co., the court expressly recognized that if the persona 
actually controlling the company were “taking instruction from or acting 
under the control of enemies” the company would have an enemy character. 
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B. Such enemy ownership and control were here established 


The foregoing authorities make it clear that a corporation 
which is enemy owned and controlled is an enemy. 23 Such 
ownership and control existed here. The ownership inter 
of the Opel parents, both admitted enemies, was very substan¬ 
tial. The usufruct which they held was a recognized in rem 
property interest in the entire shares of appellant, which gave 
the Opel parents a right to co-possession, a right to prevent sble 
or other disposition, a voice in the management of the sharps, 
certain rights to vote them, and the right to the entire income 
from them (subject to a contractual obligation to pay 20 per¬ 
cent of that income to Fritz). In his Gold case affidavit Fritz 
von Opel described that interest of his parents as constituting 
the entire beneficial interest and as leaving in him only naked 
legal title (plus a contractual right to 20 percent of the in¬ 
come) . Wilhelm von Opel likewise considered himself tie 
owner; speaking of the fine of 3*4 million marks imposed bn 
him by the German government in connection with the 1931 
gift agreement, he said that it was well worth 3*4 million mar 
to have his assets outside the German locked safe (R. 569). 

Dreucry v. Onasnis merely holds that in determining the standing of a com¬ 
pany to bring suit it is not regarded as enemy where the place of its incor¬ 
poration and of the residence of the stockholders was not enemy territory 
at the time of bringing suit. Overseas Trust Co., Ltd. v. Godfrey clea 
recognizes that a company may be regarded as enemy if controlled by e 
mies even though none of its shareholders were enemies; it merely holds 
that on the facts no such control was shown. The reference to the location 
of burden of proof in the passage quoted by appellant has no relevance he 
The case was a private action in which the defendant raised and was 
quired to prove the defense that the plaintiff was barred from suit by reason 
of its enemy character. That rule has nothing to do with the location <|>f 
burden of proof in a suit under the Trading With the Enemy Act. 

“Appellant’s assertion (Br., pp. 24, 33) that there are three minimuija 
requirements, one of which must be met in addition to establishment c|f 
enemy ownership and control, is without merit. None of the three require¬ 
ments is stated or implied in Mr. Justice Douglas’ opinion on the first appea[l 
in this case. The suggestion that concealed enemy property may be vest 
while that which is openly owned by enemies may not is patently absur 
The suggestion that retention must be “justified to deplete enemy assets” I 
dealt with infra, pp. 50-53. The suggestion that there must be proof of actual 
utilization of the property for economic warfare would mean that the Acjt 
could be applied only after the harm which it was intended to prevent ha<ji 
been done and would impute to Congress a purpose to lock the barn door 
only after the horse had been stolen. See further pp. 48-49, infra. 

886843—50 - 1 



% 


46 


Even assuming that appellant could be heard to argue that 
its representatives in the Gold case were false and that the Opel 
parents had less than the entire beneficial ownership, it is 
clearly not necessary to show 100 percent enemy ownership in 
order to establish enemy taint. This is apparent from the 
Supreme Court's opinion. While that Court suggested (and 
we agree) that property might not be tainted because of enemy 
ownership of “a negligible stock interest, perhaps a single 
share,” it also clearly indicated that enemy ownership of sub¬ 
stantial interests short of entire ownership, or indeed of in¬ 
terests other than stock interests, would constitute taint. 332 
TJ. S. at 489-490. The English cases contain no suggestion 
that 100 percent ownership is necessary. Thus in The Pol- 
zeath, supra , majority ownership by Germans sufficient to give 
them the power to carry any proposition by vote at the stock¬ 
holders’ meeting, was held to require forfeiture. The other 
English cases cited above likewise speak of the location of con- 
. trol as determinative, and thus clearly indicate that complete 
ownership is not prerequisite. Similarly, in The San Jose Indir 
<mo, supra, Justice Story held that property of a partnership 
could be condemned in prize notwithstanding the fact that one 
of the partners was a neutral resident. 

In addition to his ownership interest Wilhelm von Opel ex¬ 
ercised complete control over appellant and its American sub¬ 
sidiaries. His agent Frankenberg was appellant's managing 
director, having complete supervision and direction of its af¬ 
fairs. We have set out above the evidence showing in detail 
the extent of that supervision and direction (pp. 10-18, supra). 
Among other things, Frankenberg approved of investments on 
behalf of appellant and gave instructions with respect to them; 
he determined who should represent appellant on its various 
American subsidiaries; he personally passed on important pro¬ 
posals relating to the operations of those subsidiaries. In all 
of these matters he exercised on Wilhelm von Opel's behalf the 
right of final decision. Thus he told Fritz von Opel to buy the 
gold which gave rise to the Gold case. Fritz reported to him 
and obtained his approval of other investments. Fritz indi¬ 
cated more than once that even though he disagreed with and 
deeply regretted a decision made by Frankenberg there was 
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nothing he could do about it. As the court said, Frankenberg 
was “the guiding genius” (R. 1725). | 

It is unnecessary to determine to what extent the control 
thus exercised by Wilhelm von Opel through Frankenberg 
stemmed from his usufruct and to what extent it was a de 
facto control not dependent upon any legal right. The impor¬ 
tant thing is that it was effective, that Fritz recognized that 
everybody connected with appellant was working for Wilhelm. 
Control is a question of fact. As the Supreme Court has pointed 
out, the existence of control turns on “actualities” and presents 
issues “of fact to be determined by the special circumstances of 
each case.” Rochester Telephone Corp. v. United States, 307 

U. S. 125, 145. 24 Similarly Lord Parker in the Daimler case 
emphasized that in determining the enemy character of a cor¬ 
poration it was necessary to look to the enemy character of 
“the persons in de facto control of its affairs, whether author¬ 
ized or not” (p. 345). A like concern with actual relationships 
rather than legal powers runs through all of the British and 
American prize cases. Mr. Justice Douglas’ references, on the 
prior appeal in this case, to the use of “devices” for the acquisi¬ 
tion of “indirect control or ownership,” to property “masquer¬ 
ading under innocent fronts,” and to the necessity for ensur¬ 
ing that “no innocent appearing device would become a Trojah 

“ See the report of the House Committee on the bill which became the 
Federal Communications Act of 1934,48 Stat 1064,47 U. S. C., Sec. 151: [ 

*No attempt is made to define control since it is difficult to do this without 
limi tin g the meaning of the term in an unfortunate manner. Where ref¬ 
erence is made to control the intention is to include actual control as i cell 
as what has "been called legally enforceable control. It would be difficult, 
if not impossible to enumerate or to anticipate the many ways in which 
actual control may be exerted. A few examples of the methods used are 
stock ownership, leasing, contract and agency. It is well known that actual 
control may be exerted through ownership of a small percentage of the 
voting stock of a corporation, either by the ownership of such stock alone 
or through such ownership in combination with other factors . . .f 
[Italics supplied] (EL Kept. 1850, 73rd Cong., 2d Sess., pp. 4-5). I 

See also American Gas & Electric Co. v. Securities and Exchange Com¬ 
mission, 77 App. D. C. 174,134 F. (2d) 633, cert den. 319 U. S. 763; Public 
Service Cory. v. Securities and Exchange Commission , 129 F. (2d) 899, 903 
(C. A. 3); Detroit Edison Co. v. Securities and Exchange Commission, 119 

V. (2d) 730,739 (C. A. 6), cert den. 314 U. S. 618. 
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horse,” voice a similar concern for practical results regardless 
of the legal or extra-legal means by which they are achieved. 

The cases make it clear that such actual control over a neu¬ 
tral corporation makes it an enemy. Nothing in them sug¬ 
gests that it is necessary also to establish the actual exercise 
of control over the specific properties that have been seized. 
They are concerned solely with the character of the corpora¬ 
tion owning those properties. Hence appellant’s suggestion 
that it is necessary to show “de facto control” of the American 
corporations (Br., p. 25) is without support." But in any 
event such control was plainly established (see pp. 31-32, 
supra ). Thus the present record makes a stronger showing of 
control than the authorities require. 

In view of these rights and powers possessed by the Opel 
parents it is clear that the property here vested constituted a 
valuable financial resource of the enemy. By their usufruct 
the Opel parents had the right to receive the income from the 
property. Moreover, through the actual control that he exer¬ 
cised, Wilhelm could have compelled the liquidation of some or 
all of the properties. 28 Accordingly, the German government 
had it within its power, through its physical and territorial 
control of Wilhelm, to insist that he take steps to make the 
financial resources of appellant and its American subsidiaries 
available to that government for wartime purposes. In every 
practical sense the property was as readily available to that 
government as if the full legal ownership of the assets had been 
in Wilhelm von Opel. 

Appellant asserts, however, that the properties here involved 
are not capable of use for economic warfare (Br. p. 3). The 

“Appellant’s counsel so admitted in the court below (Tr. 2907): 

* * * Now, the Supreme Court in our case said no, that they should 
now be permitted to lift the veil to see who owns or controls. That is all 
it said: 

The CotrsT. Owns or controls what? 

Mr. Boland. The corporation. 

The Coubt. The corporation or the vested property? 

Mr. Boland. No, the corporation. The vested property has nothing to do 
with this case, insofar as the plaintiff corporation, Uebersee, is owned or 
controlled by enemies. 

M Compare Crittenden’s testimony as to the sale of an oil lease in order 
to realize $150,000 to help pay Wilhelm’s fine. (R. 1229-1230.) 
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assertion rests on a plain misconception. Property of any 
kind is convertible into cash and may form the basis for ex¬ 
tension of credit. For this reason the Custodian has vested 
thousands of bank accounts, negotiable securities, and interests 
in real property and tangible or intangible personal property. 
See Annual Report, Office of Alien Property (1948) pp. 71—7|8. 
Most such interests are relatively small, and viewed in isola¬ 
tion constitute far less of a threat of economic warfare than 
do the very substantial resources here involved. But they 
have been vested because in the aggregate their value is very 
substantial and, if unvested, they might have afforded the 
basis for substantial realization of financial resources by the 
enemy. In none of these cases was there actual proof of an 
attempt by the enemy government to use the properties for 
purposes of economic warfare. The authority to vest enemy 
property of every kind was conferred because, in the view of 
Congress, any property which was within the enemy’s reach 
was inherently susceptible of hostile use. The Trading With 
the Enemy Act was intended to deprive enemies “of the op¬ 
portunity to secure advantages to themselves or to perpetrate 
wrongs against the United States * * * through the use 
of assets that happened to be in this country.” Propper y. 
Clark, 337 U. S. 472, 481 [Emphasis added]. It was to deny 
that opportunity that Congress, by the 1941 amendment^, 
sought to give the Executive power “to deal effectively with 
property interests which had either an open or concealed enemy 
taint.” Clark v. Uehersee Finanz Korp,, A. G., 332 U. S. 
480,486.” 

Appellant contends, however, that there is a basic distinct 
tion between property directly owned by an enemy and prop- 


” Appellant's further suggestion that the vesting and retention of the 
property here must depend on the asserted need “to protect America against 
the hostile machinations of [Fritz’s] aged mother’’ (Br. p. 31) again ig¬ 
nores both the facts and the law. Wilhelm von Opel was alive and active 
at the outbreak of war in December 1941, on the dates of vesting of thesej 
properties in 1942 and for six years thereafter (Fdg. 56, R. 62). It is well 
settled that the enemy status of property is determined at the outbreak of 
war and that events occurring thereafter do not destroy that status. 
Schrijver v. Sutherland, 57 App. D. C. 214, 19 F. 2d 688, cert den. 275 U. Sfc, 
546; Btciss National Insurance Co. v. MiUer, 267 U. S. 42. See infra, pp. 
70-72. 
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erty which is indirectly owned or controlled by an enemy 
through his ownership or control of a neutral corporation. It 
argues that the confiscation of enemy property is justified 
only because the enemy government can be relied upon to 
compensate the owners. Accordingly it suggests that prop¬ 
erty which is directly owned by enemies can lawfully be con¬ 
fiscated and viewed as reparations whereas property in which 
there are or may be neutral interests can merely be temporarily 
sequestered and must ultimately be returned (Br. pp. 29-30). 
The argument leads to surprising consequences. It would 
seem to follow from it, for example, that if Germany should 
now decide not to compensate German citizens whose prop¬ 
erty has been vested, it would become incumbent upon the 
Custodian to return the vested property. So far as we are 
aware it has never before been suggested that the application 
of an act of Congress is dependent upon action taken by a for¬ 
eign government. In fact the application of the Act has never 
been conditioned on even the possibility of compensation by 
' the enemy government. Thus the Act contemplates that the 
property of any persons resident in enemy territory, regard¬ 
less of citizenship, may be seized, although it could hardly be 
assumed that the enemy government would compensate others 
than its own citizens. Similarly the Act treats as an enemy 
a neutral corporation which does business in enemy territory, 
and this no matter how slight the business so done (see 
pp. 58-61, infra), although it certainly could not be assumed 
that in such a case the enemy government would compensate 
the corporation. 

Moreover, the suggestion that property which is not directly 
enemy-owned should be returned at the end of the war would 
destroy the intended effectiveness of the 1941 amendment as 
a weapon to combat economic warfare. If Congress had merely 
sought a temporary immobilization for protective purposes dur¬ 
ing the period of hostilities, that object was achieved by the 
existing freezing controls. Hence, there would have been no 
need to enlarge the vesting authority to cover cases of indirect 
enemy ownership or control. Indeed, the vesting power which 
appellant premises would have been ineffective to accomplish 
oven a temporary protective sequestration; under appellant’s 
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view the Custodian could be required at any time by suit under 
section 9 (a) to return the properties, for nothing in that sec¬ 
tion empowers a court to withhold return under it until sifter 
the end of hostilities. In fact, however, the enlargement of 
the concept of enemy resulting from the 1941 amendment had 
a far broader purpose. One of the basic purposes of the Aclt 
since its inception has been the permanent elimination of enemy 
influence and control from the American economy. This policy 
was reflected in Section 12 of the Act, which required that vested 
properties be sold to American citizens only, and authorized the 
rejection of any bid in the “public interest.” These provisio 
were explicitly premised on the purpose of preventing th 
former German owners from reentrenching themselves. 28 The 
1941 amendment, in conferring on the President “flexible pow¬ 
ers * * * to deal effectively with property interests 
which had either an open or a concealed enemy taint” (332 
TJ. S. at 486) clearly reflected the same purpose of permanently 
removing enemy influence from our economy, and sought to 
make that purpose more effective by extending the concept 
of enemy property to cover property indirectly owned or con¬ 
trolled by enemies. 28 

" Thus in commenting on the provision authorizing rejection of the highest 
bid, Mr. Sherley, presenting the report of the conference committee, stated 
that to require acceptance of the highest bid “might have . . . resulted 
in transferring the property back into the hands of the very people that 
we desired to take it from ... In many instances . . . minority interests, 
American in name only, would have been the actual purchasers, and the 
property would really be held in the future, as in the past, for Germany . 

No greater blow and no more legitimate blow can be struck in this country 
against our enemy Germany, than by depriving her of the industrial con¬ 
trol that she had through ownership of many corporations and many in¬ 
dustries in America [Applause]. . . . [The] minority interest would ... be 
. . . practically bidding for the interests that were there in the first 
Instance. The purchaser would be technically an American citizen, and yet 
his money come from and his heart be in Germany. We have scriptural 
warrant for the saying that where a man’s treasure is there is his heart also 
... It might be highly desirable that the sale should not be permitted to 
go to such minority interest ...” 56 Cong. Rec. 4083, 4089 (65th Cong., 2d 
Sess. Mar. 26, 1918). See also Supplemental Hearings before the Subcom¬ 
mittee of the Senate Committee on Appropriations, H. R. 9867, 65th Cong., 
2d Sess., (March 7,1918), p. 19. ' 

“This policy was again expressed by Congress in enacting section 39 
of the Act, added July 3,1948. See Point HI, pp. 61-64, infra. The Report 
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The growth of devices for controlling property in the absence 
of full ownership has been one of the most significant develop* 
ments of modem corporate finance. Such control gives the 
opportunity of wielding influence over industrial assets with 
a minimum of investment and financial hazard. In wartime 
the implications of this development are obvious. Enemy 
penetration into our economy in the past was predicated upon 
complete or nearly complete enemy ownership. Thus the limit 
of enemy resources also limited the extent of penetration. In 
addition, by its very nature complete ownership could not eas¬ 
ily be concealed and upon discovery was subject to confisca¬ 
tion in wartime. Today these limitations no longer exist since 
the enemy is able to acquire comparable influence over indus¬ 
trial assets at a fraction of the equity formerly needed. He 
is thus in a position to bring a much wider range of American 
assets within his own sphere of influence without necessarily 
expanding his total investment. Indeed, where strategic 
know-how, loyalty of key personnel, family or political alle¬ 
giances are at the enemy’s command, he may be able to control 
economic assets in this country without any actual investment 
whatever. Finally, because of its elusive and often extra- 
legal nature, the discovery and elimination of such enemy 
control are difficult. 

The prospect of an early return after a lost war of enemy- 
controlled properties to the neutral hands in which the enemy 
had placed them would present a standing invitation to our 
enemies, present and future, to secure, by all tools available to 
modem finance, control of American properties held by neu¬ 
trals and other non-enemies. The non-enemies could be as¬ 
sured that arrangements with a potential enemy of the United 
States for the surrender of control of American assets would 
involve them in few hazards in the event of war. By its very 
nature the presence of enemy control could not easily be dis- 

of the House Committee on Interstate and Foreign Commerce on that pro¬ 
vision states: 

“It is based on the firm resolve not to permit the recurrence of events 
which after the close of World War I led to the return of enemy property 
tb their former owners. Many properties so returned were again used by 
their owners to prepare for war against the United States." H. Rept. No. 
976,80th Cong., 1st Sess., p. 2. 
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covered, but even if discovered there would, at worst, be 
merely a deprivation of the use and enjoyment of the property 
while actual hostilities continued. Moreover, the enemy 
would be readily able to resume his control as soon as hostilities 
were over and the properties were returned. Thus all parties 
would have everything to gain and nothing to lose. 

The present case illustrates the point. If the vested proper¬ 
ties had been directly owned by Wilhelm von Opel, we assume 
appellant would not dispute that they could be retained^ 
Similarly, if 100 percent of the shares of appellant had been 
directly owned by Wilhelm, appellant could not possibly pre ¬ 
vail in this action, in view qf the Supreme Court’s express 
repudiation of the Behn, Meyer case. But appellant in effect 
argues that Wilhelm could escape confiscation of his property 
by placing the shares of appellant under a usufruct arrange¬ 
ment which left in him all the powers of control and sub¬ 
stantially all the rights of beneficial ownership which he coulc 
have had through outright ownership. Such an argument 
would receive short shrift in other fields of the law. 30 To allow) 
it to prevail under the Trading With the Enemy Act would 
be to sanction easy evasion of that Act. It would reduce the 
1941 amendment and the decision of the Supreme Court iri 
this case to a mere requirement of one additional link in the 
chain through which enemy ownership and control are 
exercised. 

Appellant’s suggestion of unconstitutionality of the result 
reached below is without merit. As an inherent part of its 
wartime power to seize enemy property, Stoehr v. Wallace, 25^ 
U. S. 239, Congress plainly has power to adopt reasonable defi¬ 
nitions of “enemy.” Nothing in the Constitution requires the 
United States to adhere to corporate forms and ignore the 
reality behind them. That Congress did not do so in the 1917 
Act was the result of a conscious choice of policy and not of 
any lack of power. In Hamburg American Co. v. United 
States, 277 U. S. 138, 140-141, the Court made this explicit, 
saying that “without doubt Congress might have accepted 
and acted upon” the theory of the British cases and referring 

" E. g., Hormel v. Helvering, 312 U. S. 522; Helvering v. Clifford, 309 U. S. 
331; Commissioner v. Lamont, 127 F. 2d 875 (C. A. 2). 



specifically to The St, Tudno, supra, and The Michigan, supra. 
See also Behn, Meyer & Co, v. Miller, 266 U. S. 457,472. 

The concept of enemy has always been a practical one, 
founded upon principles of public policy. Cj. The Benito , 
Estenger, 176 U. S. 568, 571. As the Court said in Miller v. 
United States, 11 Wall. 268,306: 

The whole doctrine of confiscation is built upon the i 
foundation that it is an instrument of coercion, which, ! 
by depriving an enemy of property within reach of his 
power whether within his territory or without it, im¬ 
pairs his ability to resist the confiscating government, i 
while at the same time it furnishes to that government i 
means for carrying on the war. Hence any property 
which the enemy can use, either by actual appropriation 
or by the exercise of control over its owner, or which the \ 
adherents of the enemy have the power of devoting to 
the enemy's use, is a proper subject of confiscation. 
(Emphasis added.) “ 

Those principles amply support the result here. The proper¬ 
ties in suit were as fully within reach of the enemy’s power, 
and as readily susceptible of use by the enemy, as if they had i 
been directly owned by the Opel parents. To allow their re¬ 
covery would mean that an enemy, through devices such as 
the usufruct, could have all the benefits and none of the risks 
of ownership of property in the United States. The Con¬ 
stitution clearly does not require such an artificial result. 

C. The German origin and sympathies of Fritz von Opel constitute an 

additional element of enemy taint 

Thus far we have considered only the taint arising from 
the ownership of and control over appellant by the Opel par¬ 
ents. We have shown that their interests in and dominion 
over appellant were so substantial as to require a denial of 
recovery. We think it clear that this factor alone establishes 
appellant’s enemy character. Although additional support 
for the decision below is thus not needed, that support is avail¬ 
able. For even assuming that there was a significant interest 

* • • 1 7 ^ 

“ See also Young v. United State*, 97 U. S. 39,60. I 
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in Fritz von Opel, that interest was itself enemy tainted for at 
least two reasons. 

In the first place, Fritz was himself a native of Germany; he 
grew to manhood there and even after he abandoned German 
residence continued to return to the country of his birth. Un¬ 
til after the outbreak of war in Europe he remained a German 
citizen. Shortly after the German invasion of Poland he 
acquired citizenship of Liechtenstein in a highly unusual man¬ 
ner. The citizenship was granted within at most two mon 
of the application and upon payment of a very substanti 
sum of money; the statutory residence requirement was waived 
and the requirement of an oath of allegiance was ignored. In¬ 
deed, Fritz never stayed in Liechtenstein either before cm* after 
acquiring citizenship of that principality. He himself de¬ 
scribed his Liechtenstein passport as something he bought for 
, $10,000 and with which he was able to fool the British. B(e 
also flatly stated that he felt “obliged” to acquire another citi¬ 
zenship for business reasons. 32 His naturalization plainly dill 
not affect his sympathies or loyalties. After it, as before, he 
spoke of himself as a German and cheered the progress of the 
German armies (see pp. 21-22, supra). As the trial court said, 
his Liechtenstein citizenship was a “technical status” (R. 48), 
a matter of “technical form” only (R. 49). 

Under the Trading With the Enemy Act, and related war 
time legislation, Congress has repeatedly recognized that nap 
tives of an enemy country, even though possessing neutral 
citizenship, are potentially dangerous and may be treated as 
enemies. Thus, in Section 2 of the Act, enemies are defined as 
including “such other individuals * * * as may be nap 
tives, citizens or subjects of any nation with which the United 
States is at war, other than citizens of the United States” if 
proclaimed to be enemies by the President. Similarly, the 

Alien Enemy Act of 1798, 1 Stat. 577, 50 U. S. C. § 21 (pur- 

« * « . *• 

suant to which Fritz von Opel was interned during most of 

“In a letter to an officer of Harvard Brewing Co., dated November 10, 
1939, be stated, “After 10 years of residence in Switzerland, I was able to| 
acquire another nationality. I felt myself obliged to do so ty the ent^avor 
of protecting the interests of all people and companies inf yovbc country 
and abroad I am connected with and yon therefore can rest assured that 
there is not the slightest change in our relationship.” (D. Ex. 95, R. 2294.) 


I 






tiie war) authorized the internment and deportation of “na¬ 
tives, citizens, denizens or subjects of the hostile nation or 
government.” 38 These statutes constitute a clear recognition 
by Congress of the natural attachment of any person to the 
country of his birth and of the fact that acquisition of another 
citizenship is not necessarily accompanied by a change of al¬ 
legiance. Clearer proof of the truth of that insight could 
hardly be found than that supplied by this case. To Fritz von 
Opel a Liechtenstein passport was merely a scrap of paper that 
he had bought as a convenience. The concept of enemy taint 
is one which cuts through formalities—even those which cost 
something to create—in order to determine the true character 
of the parties. If it is appropriate in applying it to look behind 
a corporate charter we think it is equally appropriate to look 
behind a passport to the realities. 

The fact of Fritz’s residence outside Germany does not rebut 
this conclusion. That residence was evidently maintained as 
a matter of convenience to the Opel family to escape the im¬ 
pact of the foreign exchange controls established by the Weimar 
Republic in 1931. So long as Fritz remained a “Devisen- 
auslander” it was easy for Wilhelm to keep substantial assets 
“outside the German locked safe.” Hence it is clear that his 
residence outside Germany during the Nazi era, unlike that 
of many of his fellow Germans, did not denote any disapproval 
of the Nazi regime. 34 On the contrary, he visited Nazi Ger¬ 
many year in, year out, and indeed was present at his father’s 
estate in Germany immediately prior to the German invasion 
of Poland. 

Added to this is the fact of the family relationship between 
Wilhelm and Fritz and the control exercised by Wilhelm as a 
result of that relationship. This is not a case of parties deal¬ 
ing at arm’s length. Fritz was Wilhelm’s son, and hence sub- 

" The Nationality Act of 1940, 54 Stat. 1170, similarily recognizes the 
special attachment of a naturalized citizen to his native country. Compare 
{404 (a) and (b), 8 U. S. C. § 804 (a) and (b) with 5 404 (c), 8 U. S. C. 
5804 (c). 

“Although Fritz repeatedly expressed such disapproval at the trial, the 
only evidence of any criticism of the Nazis by him prior to his internment 
by the United States was his expressed displeasure at the fact that the 
Nazis had cut down some of the trees in Berlin (R. 1233). 
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ject in a very substantial degree to the influence and control 
of his father with whom he had frequent personal contact 
Indeed the court found that Fritz’s activities in relation to 
appellant were to a large degree carried on “with the guidance 
and direction of Wilhelm, or his agent Hans Frankenbergr 
(Fdg. 45, R. 59). There were good reasons, apart from the le- 
gal rights arising out of the usufruct and from a desire to ad¬ 
here to the evident understanding of the parties to the 1931 
agreement, why Fritz should have been thus subservient. He 
would naturally respect his father’s wishes as to property which 
had been accumulated by the father. And he could ill afford 
to antagonize Wilhelm in view of the fact that the major por¬ 
tion of his father’s wealth was still in Germany and Fritz was 
looking forward to inheriting half of it. 

In numerous fields of the law, family relationships are re¬ 
garded as different from other types of personal relationship^ 
In the tax field, for example, ownership by a family is often 
regarded as equivalent to ownership by the head of the famity, 
e. g., Helvering v. Horst, 311 U. S. 112,118; Harrison v. Schaff- 
ner, 312 U. S. 579, and arrangements between the members of 
the family are subject to special scrutiny. Helvering v. Clif¬ 
ford, 309 U. S. 331, 335; Commissioner v. Tower, 327 U. S. 
280, 291. Like principles have been applied under the Trad¬ 
ing With the Enemy Act. Fujino v. Clark, 71 Fed. Supp. 1 
(D. Haw.), aff’d 172 F. 2d 384 (C. A. 9), cert. den. 337 U. £. 
937. In determining whether appellant is enemy tainted we 
think it is clearly appropriate to consider the family relation¬ 
ship between Fritz and Wilhelm and the inevitable danger, 
inherent in that relationship, that Fritz would be subject to 
influence and control by his enemy father. That family re¬ 
lationship certainly imposed upon Fritz the burden of estab¬ 
lishing clearly and convincingly that it represented no threajt 
to the United States and that its existence did not subject hinji 
to enemy influence and control. He has plainly failed to make 
such a showing. On the contrary, the evidence shows that he 
was in fact controlled by his father; that his father was a Nazi 


Party member in good standing and hence probably ready t 
cooperate with the Nazi Government in economic warfare 






that Fritz far from being repelled by the Nazi tyranny was , 
highly sympathetic to it and hoped for a German victory; and 
that notwithstanding his purchase of a Liechtenstein passport 
his true allegiance remained with the country of his nativity. 

For these reasons we think that any interest which Fritz von 
Opel may have had in appellant could properly be deemed en¬ 
emy property. As a native of Germany, whose neutral citi¬ 
zenship was a mere matter of technical form, he could be held 
to be an enemy within the expanded concept of enemy which , 
the Supreme Court held was embodied in the 1941 amendment. 
Moreover, the fact that, at least in all matters concerning 
appellant, Fritz’s activities were controlled by his father ren¬ 
dered him a “national” of Germany to whom return is forbid¬ 
den by Section 39 of the Act. See infra Point III, pp. 61-64. 

A fortiori the court was warranted in considering the foregoing 
matters as affording an additional element of enemy taint 
which reinforced the conclusion it drew from the ownership 
and control of appellant by the Opel parents. 

D. Appellant’s business activities in Hungary through its subsidiary are 

an additional element of enemy taint 

Appellant, through its wholly owned Hungarian subsidiary, 
was actively engaged in mining bauxite ore in Hungary for , 
shipment to Germany to be processed into aluminum. On this 
record, we must assume that that mining and shipping con¬ 
tinued at least until the end of 1942, for the proof showed that 
the Hungarian company was under contractual obligation to 
make shipments through 1942 and that shipments under that 
contract were made through December 1941. These facts 
clearly placed upon appellant the burden of proving that ship¬ 
ments ceased, i. e., that the contract was either breached or 
terminated. In general, a plaintiff under Section 9 (a) of the 
Trading With the Enemy Act has the burden of establishing 
his nonenemy character. See Thorsch v. Miller, 55 App. 

D. C. 295,297, 5 F. 2d 118, 121, app. dism. 274 U. S. 763; Von, 
Zedtwitz v. Sutherland, 58 App. D. C. 153, 154, 26 F. 2d 525, 
526; Sturchler v. Hicks, 17 F. 2d 321, 322 (E. D. N. Y.). This , 
rule is particularly appropriate here where the appellant had 
complete control of and full access to the evidence relating to- 
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its dealings with its subsidiary and to the business activities of 
that subsidiary. In fact, with one exception, such documen¬ 
tary evidence as was introduced on this point was obtained and 
offered by appellee. But appellee’s diligence cannot have the 
consequence of shifting the burden of proof to appellee. Apf 
pellant’s burden of proving that it did not do business ill 
Hungaiy is not discharged by assertion that appellee failed to 
prove conclusively that it did. 

As we have mentioned, Congress defined “enemy” in Section 
2 of the Act as including any corporation incorporated outside 
the United States and doing business within enemy territory, 
The committee report on the original Trading With the En¬ 
emy Act indicates that by this definition it was meant to treat 
as enemy such a corporation “having a branch or agency ac¬ 
tively conducting business within” the enemy country (S. 
Rept. No. 113, 65th Cong., 1st Sess., p. 4). And it was also 
clearly indicated that the condemnation of the Act applied 
even though the business done within enemy territory was 
only a minor part of the total business of the corporation. See 
55 Cong. Rec. 4843. 

It is clear that if appellant had, after December 13, 1941, 
mined and shipped ore from Hungary in its own name, appel¬ 
lant would be an enemy within the literal terms of Section 2 
of the Trading With the Enemy Act. Swiss Insurance Co. v. 
Miller, 267 U. S. 42. Cf. Juragua Iron Co. v. United States, 212 
U. S. 297, 306. In view of the 1941 amendments and the Su¬ 
preme Court’s decision in this case, we submit that appellant’s 
conduct of the identical activity through a nominally separate 
corporate entity constituted enemy taint which required a de¬ 
nial of relief. We say “nominally separate” advisedly, for the 
record is clear that Transdanubia’s activities were in fact dom¬ 
inated by appellant or by appellant’s agents. Thus, it was 
Fritz von Opel who negotiated the contract for the sale of 
Transdanubia’s bauxite to Germany from 1940 through 1942. 
Fritz traveled to Hungary to handle its affairs and conducted 
extensive correspondence on its behalf. Appellant guaranteed 
a loan to Transdanubia and repeatedly extended its guaranty. 
Under such circumstances we think it clear that, in dete rminin g 
enemy taint, it is just as appropriate to look through the cor- 
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porate form of the Hungarian company as it is to look through ! 
the corporate form of appellant itself. As Mr. Justice Douglas 
said, while the scheme of the Act in World War I "was to i 
respect the corporate form”, the 1941 amendments “reflected a 
complete reversal of policy”. (332 U. S. at 488). Similarly 
in England the doctrine of the Daimler case has consistently 
been applied to disregard the formal corporate separateness 1 
of a neutral’s subsidiary doing business in enemy territory and 
to hold that the neutral’s property was subject to condemna¬ 
tion because of business done by the subsidiary. The Glenroy 
[1945] A. C. 124; The Unitas [1948], P. 205. 

Appellant urges that in other contexts American courts have ' 
held that a company is not doing business in a jurisdiction if 
it acts through a subsidiary. The cases cited all involve the 
question whether personal jurisdiction may be obtained over 
the parent by service on its wholly-owned subsidiary. These ! 
decisions clearly differentiate the procedural question there ! 
presented from questions involving substantive rights. Thus, ' 
in Cannon Manufacturing Co. v. Cudahy Co., 267 U. S. 333, 
337, Justice Brandeis stated, “There is here no attempt to hold | 
the defendant liable for an act or omission of its subsidiary or i 
to enforce as against the latter a liability of the defendant. , 

Hence, cases concerning substantive rights * * * have i 

no application.” To the same effect, see Ballantine, Separate 
Entity of Parent and Subsidiary Corporation, 14 Cal. Law i 
Review 12. ■ 

Appellant asserts (Br., p. 48) that to hold that one doing 
business in enemy territory through a subsidiary is an enemy 
will create “a most dangerous precedent” with respect to Ameri¬ 
can corporations having foreign subsidiaries. The Act, how- | 
ever, expressly excepts American corporations from condem¬ 
nation for doing business in enemy territory, doubtless because 
it assumed that such companies would be loyal to their own 
government and because in addition heavy civil and criminal 
sanctions insured their compliance with the Trading With the 
Enemy Act. The same considerations do not apply to a neu¬ 
tral company. Thus, the distinction is entirely reasonable, 
and the professed fear of a dangerous precedent is imaginary. 



Accordingly, we think the activities and inteiTelationship of 
appellant and its Hungarian subsidiary affordedan independent 
ground for denying relief. A fortiori, the court below was war¬ 
ranted in concluding that they furnished additional' support 

■ m ’ • r • • . 

for its decision. 

v V- • • • • . * ■ - ' 0 • *•’ • • 

HL Appellant is a national of Germany return to which is 

barred by Section 39 of the Act 


As we have demonstrated in the preceding portions of this 
argument, appellant is barred from recovering its vested assets 
because it is an enemy within Section 2 of the Act as that 
term was construed by the Supreme Court upon the prior 
appeal of this case. Return to appellant is also barred on the 
ground that appellant is a national of Germany within the 
meaning of Section 39 of the Act. 

That section was added to the Trading With the Enemy Act 
by Public Law 896, 80th Cong., 2nd Sess., on July 3, 1948, 
several months after the decision of the Supreme Court in this 
case was rendered. So far as pertinent here it reads: 

No property or interest therein of Germany, Japan or 
any national of either such country vested in or trans¬ 
ferred to any officer or agency of the Government at any 
time after December 17,1941, pursuant to the provisions 
of this Act, shall be returned to former owners thereof 
or their successors in interest, and the United States 
shall not pay compensation for any such property or 
interest therein. (Emphasis added.) 

The term “national” as used in this section is a term of art; 
it had acquired a well-defined meaning in the law of alien 
property as it developed during World War II. On April 8, ! 
1940, two days after the invasion of Norway and Denmark, the 
President issued Executive Order No. 8389,5 F. R. 1400, which 
prohibited unless licensed a wide range of transactions* invol¬ 
ving assets in the United States “in which Norway or Denmark 
or any national thereof has * * * any interest” (em¬ 
phasis added). On May 7, 1940, Congress, by Joint Resolu¬ 
tion (54 Stat. 179), amended Section 5 (b) of the Trading, 
With the Enemy Act so as to confirm the President’s power 

880848—50-5 
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to “investigate, regulate or prohibit” transactions involving 
“property in which any foreign state or a national * # * 
thereof, as defined by the President, has any interest” (em¬ 
phasis added). Section*2 of idle Joint Resolution expressly 
ratified Executive Order No. 8389. Thereafter the freezing 
controls were successively extended until by June 14,1941 they 
applied to all the countries of continental Europe and their 
nationals. Executive Order 8785, 6 F. R. 2897. After the 
declaration of war, Section 5 (b) was again amended so as to 
enlarge the regulatory powers of the President and to add to 
them the power to vest “any property or interest of any foreign 
country or national thereof” (emphasis added). Congress 
further authorized the President to prescribe definitions “not 
inconsistent with the purposes of this subdivision” for any or 
all of the terms used in Section 5 (b) and it again ratified 
executive orders which he had heretofore issued (First War 
Powers Act, 1941, Title III, Sec. 302,55 Stat. 840). 

The term “national” as embodied in these Congressional 
enactments was defined by the President in Executive Order 
8389 and that definition, with minor changes not relevant here, 
has continued in effect throughout the administration of Sec¬ 
tion 5 (b). Section 5 (E) of the Order, as amended, provides 
in part: 

The term “national” shall include * * * 


(ii) Any partnership, association, corporation, or 
other organization, organized under the laws of, or which 
on or since the effective date of this Order had or has 
had its principal place of business in such foreign coun¬ 
try or which on or since such effective date was or has 
been controlled by, or a substantial part of the stock, 
shares, bonds, debentures, notes, drafts, or other securi¬ 
ties or obligations of which was or has been owned or 
controlled by, directly or indirectly, such foreign country 
and/or one or more nationals thereof as herein defined 
* * * [Emphasis added.] “ 

■It also Includes “(Hi) Any person to the extent that such person Is, 
or has been, since such effective date, acting or purporting to act directly 
or Indirectly for the benefit or on behalf of any national of such foreign 
country”. Under this provision Fritz von Opel was clearly a “national” 







By Section 10 of Executive Order 9193, July 6, 1942, 7 F. R. 
5205, that definition was made applicable to the exercise of the 
new vesting powers conferred by the first War Powers Act, 
1941. As we have mentioned, Executive Order 8389 and the 
definitions which it contained were twice expressly ratified by 
Congress. The presidential definition has likewise received 
uniform recognition by the courts. Draeger Shipping Coin- 
pony v. Crowley , 55 F. Supp. 906,914 (S. D. N. Y.); * Fujino y. 
Clark, 71F. Supp. 1,5 (D. Haw.), affd 172 F. (2d) 384 (C. A. 9j, 
cert. den. 337 U. S. 937; ” Okihara v. Clark , 71F Supp. 319,323 
(D. Haw.)." . 

In view of the well established meaning which the term 
had thus acquired by executive definition and congressional 
and judicial sanction it is clear that Congress in expressly 
prohibiting by Section 39 return to a national of German^- 
of property vested after December 17, 1941, used the term 
“national” in the same sense as it did elsewhere in the Trad* 
ing With The Enemy Act. When Congress employed the 
term in Section 39 this definition had been serving for eight 
years as the criterion for the operation of the entire alien 
property program. That the term “national” is used in Sec¬ 
tion 39 in the same sense as in Section 5 (b) is further conn 
firmed by the fact that these two sections clearly complement 
each other. Section 5 (b) created the power to vest the prop¬ 
erty of all foreign “nationals.” Section 39 prohibits the re¬ 
turn to “nationals” of Germany or Japan of property which 


was thus vested pursuant to Section 5 (b). 

of Germany to the extent of his activities relating to and interests in ap¬ 
pellant Standard Oil Co. (N. J.) v. Clark, 163 F. (2d) 917, 925 <C. A. 2), 
cert den. 333 U. S. 873; Fujino v. Clark , infra, n. 37. See pp. 54-58, supra. 

** “Frederick Draeger [an American citizen and resident] and Draeger 
Shipping Company [a New York corporation] acted on behalf and for the 
benefit of Schenker-New York and Schenker-Berlin from April 1935 until 
September 22,1942 and are ‘nationals’ within the meaning of Section 5 (b),* 
at p. 914. 

* “Plaintiff is a national of a foreign country within the meaning of 
Section 5 (b) of the Act and Executive Orders Nos. 8389 and 9095 both 
as amended, in that he acted on behalf of and under the control of his 


father . . ., a national of a designated enemy country (Japan),” atp. 1 
* “Plaintiff is a national . . . within the meaning of Section 5 (b) . . . 
fmd [the] executive orders . . . since she has ‘acted on behalf of or under 
the ‘control of . . . (an enemy national).” 
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Appellant falls squarely within the executive definition. 

As the evidence and findings of the trial court clearly estab¬ 
lish it “has been controlled by” Wilhelm von Opel, a German 
national and “a substantial part” of its stock has been “owned 
or controlled * # * directly or indirectly” by Wilhelm 
von Opel, a German national (Executive Order No. 8389, as 
amended, Section 5 E (ii), see supra, p. 62). Hence, ap¬ 
pellant is a “national” of Germany to which return is expressly 
forbidden by Section 39. In short, the same facts of enemy 
ownership and control which compel the conclusion that ap¬ 
pellant is an enemy within the meaning of Section 2 of the 
Act also compel the conclusion that appellant is a national 
of Germany to which return is forbidden by Section 39. 

• i 

IV. The findings of fact are supported by abundant evidence, 

and should not be set aside 

A. The scope of review 

• * i 

As we have pointed out, appellant, in its legal argument, 
has sought to undercut the decision below by ignoring or dis¬ 
torting many of the findings on which that decision is based. | 
In Part II of its brief it adopts the more candid course of 
recognizing the existence of the findings and assuming the bur- ( 
den of asking that they be set aside as contrary to the evidence. 

That burden is a heavy one. landings of a trial judge may 
be set aside only if “clearly erroneous” and the appellate court 
is further admonished to give “due regard * * * to the 
opportunity of the trial court to judge of the credibility of the 
witnesses.” Federal Rules of Civil Procedure, Rule 52. As 
this Court has pointed out, it is not the function of the appel¬ 
late court to re-try the facts. Elm Corporation v. E. M. Rosen- 'j 
that Jewelry Co., 82 App. D. C. 196,161 F. 2d 902, and where 
more than one inference may be drawn from the evidence the 
choice is for the trial court and not for the appellate one. 
United States v. Ingalls, 72 App. D. C. 383,386,114 F. 2d 839, , 
842. Other courts of appeal have agreed that “the reviewing 
court does not review the evidence as an original fact-finding tri¬ 
bunal; it does not attempt to settle conflicts in evidence or to 
determine questions of credibility.” Campana Corporation v. 
Harrison, 114 F. 2d 400 (C. A. 7). 




% J. • . 

Appellant asserts (Br., p. 52) that the court is not restricted 
in the review of depositions or documentary evidence. In the 
present case, however, the evidence is mostly oral and the tes¬ 
timony was in serious conflict. The depositions are of very sub¬ 
sidiary importance on the issues of fact which appellant here 
seeks to review. And the documentary evidence on those is¬ 
sues is entirely consistent with the oral testimony relied upon 
by the trial court. Accordingly, the governing principle is that 
findings which rest primarily on oral testimony will be dis¬ 
turbed only in the most unusual circumstances. Orvis v. Hig¬ 
gins, 180F. 2d 537,539-540 (C. A. 2). 

This principle is particularly applicable here in view of the 
crucial importance on this record of questions of credibility. 
Examination of the evidence, especially on the issues singled 
out for attack by appellant, discloses that these issues largely 
resolve themselves into a choice between the testimony of 
appellee’s witnesses, Houghland and Crittenden, and that off 
appellant’s witnesses, Fritz von Opel and Frankenberg. These 
two lines of testimony were in direct conflict. Accordingly, the 
trial judge recognized the crucial importance of questions of 
credibility. He said that “with regard to witnesses as they 
came on the stand I wrote in my notes, as they were testifying 
from time to time, certain temporizings I thought some of them 
were guilty of and certain good points I thought had been 
made” (R. 1679). The “net result of [his] views” was that 
he “frankly believe[d]” the testimony of the Houghlandsi 
father and son, as to the discussions they had with Fritz (Rl 
1679; see also R. 1784). Necessarily, therefore, he rejected 
and disbelieved the testimony of Fritz von Opel, which was 
directly to the contrary. On the other hand, he pointed out 
that the testimony of Frankenberg on the vital subject of his 
agency on behalf of Wilhelm and Marta von Opel was evasive 
throughout. He said that Frankenberg, although “a brilliant 
man,” “did not answer * * * questions * * * diJ 
rectly,” but “hemmed and hawed about it.” “Every time we 
got around to Frankenberg’s agency, there was some evasiveJ 
ness about it.” (R. 1729.) Notwithstanding Frankenberg’^ 
attempted denials the court was “firmly convinced” of his 
agency and considered the evidence as to that agency “just over- 
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whelming, in my judgment” (R. 1729). The court’simpressioii 
of other witnesses for appellant was similar. Thus, in connec¬ 
tion with testimony of Meier, appellant’s president, the court 
observed ‘‘There were a great many vague statements from 
some of these witnesses” (R. 1716-1717). 

Even upon the cold record and without the aid of personal 

observation of the witnesses on the stand it is evident that these 

* • • » 

conclusions were justified and indeed compelled. Thus, Fritz 
von Opel’s prolonged cross-examination consists of one evasion 

I 

after another.® Moreover there are direct contradictions 
within appellant’s own testimony. Thus, for example, ap¬ 
pellee’s witness Crittenden testified that in 1937 he wa s active 
in appellant’s oil producing corporations in Louisiana, and that 
in that capacity he was summoned to Zurich, Switzerland, to- 

• ___ * I 

gether with Mr. Bayer, one of appellant’s accountants, for con¬ 
ferences with Frankenberg and Fritz von Opel concerning the ' 
operations of the Louisiana corporations (R. 1238-9). When 
Fritz was questioned about these conferences he at first flatly 
denied that they took place (R. 678-9), and finally reluctantly 
admitted that possibly Crittenden was in Switzerland at the 
time on a pleasure trip (R. 679). Frankenberg also flatly de¬ 
nied that these conferences took place (R. 802-3,845-6). The 
reason for these denials was obvious, since it was at the time of 
these conferences that Frankenberg disclosed to Crittenden 
that he was the representative of Wilhelm von Opel, and it 
was at the same time that Fritz informed Oittenden that he 
was very pleased that Frankenberg had approved a plan for i 
future operations. On rebuttal, appellant called Bayer as a 
witness; he testified that the conferences testified to by Critten¬ 
den and denied by Fritz and Frankenberg had actually taken i 
place, and had consumed several days, and that, in fact, the 
Louisiana corporations involved had paid the travel expenses 
(R. 1422-6). Thus, we find clear and convincing proof 
through appellant’s own witness that the testimony of its two j 
chief witnesses, Frankenberg and Fritz von Opel, was false. ■ i 

Another illuminating example relates to Fritz’s acquisition 
of Liechtenstein citizenship on November 21, 1939. As we 

. ** Por only two out of many examples, see B. 538-544 and R. 617-685. 



have pointed out (supra, p. 20), Fritz admitted that he never 
took the required oath of allegiance, explaining that he was 
too sick to travel (R. 492). He was later forced to admit, how- 
ever, that in November 1939 he went through Liechtenstein en 
route to Hungary to arrange for the production of bauxite 
from mines owned by appellant's subsidiary (R. 893-4; D. Ex. 
93, R. 2286). Indeed he was in Budapest on November 21,1939 
(R. 1641), and presumably again traveled through Liechten¬ 
stein on his subsequent return to Switzerland. Reference may 
also be made to Fritz' attempt to explain away as a business 
falsehood (R. 913) his telegram to Houghland of September 
1939 (D. Ex. 105; R. 2301). Similarly, when he was confronted 
with a statement made to the German Government in 193i 
that he had purchased the stock of appellant with funds ret 
ceived from a Dutch group, in the face of the fact that the 
funds had come from his father by virtue of the gift agreement, 
his response was that the words “Dutch group” could wel 
mean his father in Germany (R. 546-7; D. Ex. 16, R. 2115). 
As to appellant's witness, Frankenberg, perhaps the best com¬ 
ment, in addition to what has already been said, is his state¬ 
ment (R. 842): 

You see, it is very hard to explain these matters 
which were absolutely usual in Switzerland and one hun¬ 
dred percent unusual in this country. Because, after 
all, Switzerland was the place where capital from all 
over the world used to come to, just for the purpose of 
hiding. 

Finally mention should be made of the fundamental incon¬ 
sistency between the position taken and testimony offered by 
appellant in the present case and the position taken and affi¬ 
davits submitted by appellant in the Gold case. Indeed, ap¬ 
pellant's counsel was compelled to recognize the inconsistency. 
Thus when the court, referring to appellant’s assertions in the 
Gold case that Wilhelm was the beneficial owner of the shares, 
asked “If that were truly the situation, of course, you would 
lose this case?” counsel replied, “That is right.” (Tr. 2677- 
2678.) •“ 

On the other hand, appellee's witnesses Houghland and Crit¬ 
tenden, both American businessmen of long experience, testi- 



tied in a simple, direct and straightforward manner, and were 
frank to admit the existence of any fact which might conceiv¬ 
ably be interpreted to indicate bias on their part. Their testi¬ 
mony was concerned largely with the usufruct, the agency ex¬ 
isting between Frankenberg and Wilhelm and Marta von Opel, 
and* the control exorcised by Frankenberg pursuant thereto. 
It would be most unrealistic to assume that these witnesses, 

who are not lawyers, could have invented the subject of usu- 

• 

fruct, a concept almost unknown to American law, and could 
also have invented the agency of Frankenberg with a full reali¬ 
zation of its legal significance to the creation of that usufruct 
and to the application of the concept of enemy taint. 

Hence it is clear that the court below resolved the conflict 
in testimony in favor of appellee, and that it had no other 
choice. In evaluating the evidence discussed in the succeed¬ 
ing pages with respect to the issues of fact raised by appellant, 
this Court is respectfully reminded that appellant's argument 
rests, in large part, on testimony and evidence which has been 
found to be unworthy of belief and which has been discredited. 

& The findings as to Frankenberg’s agency and his control of appellant 

The Court found that Frankenberg was made managing di¬ 
rector of appellant in 1932 at the request of Wilhelm von Opel, 
that he remained managing director, exercising control over the 
major policies of the corporation and over its investments and 
activities, from 1932 until the date of vesting, and that in so 
doing Frankenberg acted at all relevant times as agent for Wil¬ 
helm von Opel (Fdgs. 39,40,41,43, R. 58-59). Appellant (Br., 1 
pp. 58 et seq.) attacks these findings upon a variety of often, 
inconsistent grounds. Thus appellant argues that the evi¬ 
dence was uncontradicted that Frankenberg was never the 
agent of the Opel parents, or that his agency was terminated 
at some unspecified date in 1940, or that the agency was auto¬ 
matically terminated by the outbreak of a state of war between 
the United States and Germany, or that it was suspended, or 
that it would take additional evidence to show that it continued 

I 

despite the war. 





We shall not take the space to answer each of these con¬ 
tentions in detail. We have already pointed out the extent 
to which Frankenberg supervised and controlled the affairs of 
appellant, its financial activities and investments, and the 
fairs of its American subsidiaries. We have shown that in 1 
in the Gold case, appellant expressly represented to the co 
that Frankenberg was its managing director as agent of Wilhelm 
and Marta von Opel, and we have referred to the testimon 
concerning the numerous admissions by both Frankenberg an 
Fritz von Opel that Frankenberg continued to be such agen 
until 1940 (see pp. 10-18, supra ). The court found (Fdg. 40 
that there was no evidence of control of appellant after 1940 
by Frankenberg, and that there was also no evidence of a 
termination of that control. Consequently, it inferred that 
the relationship which existed from 1932 to 1940 continued up 
to the date of vesting. Appellant distorts the trial court’s 
holding by stating “the finding ‘infers’ (or presumes), however; 
that in the absence of any evidence control found to exist in 
1940 continued to exist in 1942” (Br., p. 61). This stater 
ment is entirely inaccurate. The court inferred the con¬ 
tinuance of Frankenberg’s control as managing director and 
agent not on the basis of control in 1940, but of control exerr 
cised from 1932 through 1940, and on evidence establishing 
motive and intent for such exercise of control (Fdg. 40, supra). 
The court inferred the continuance of the control not “in the 
absence of any evidence,” but “in the absence of any evidence 
that Frankenberg ceased to exercise such control” (Fdg. 40, 
supra). 

Appellant does not dispute the existence of a presumption 
that a legal relationship, such as agency, proven to exist over a 
period of time, continues thereafter. It asserts, however, that 
this is “one of the weakest presumptions known to the law” 
(Br., p. 61). The assertion is entirely irrelevant) because 
whether a presumption be weak or strong it must be refuted 
by evidence to the contrary. Here, as the court found, the 
record contains no evidence to the contrary. Moreover, ap¬ 
pellant’s characterization of the presumption as weak seems to 


be pure invention. The authorities cited ^wholly fail to sup¬ 
port the statement made. Although they show that the pre¬ 
sumption of continuance of a relationship, or course of conduct, 
is well-recognized and will support a finding of continuance^ 
they contain no suggestion of a characterization of the presump¬ 
tion as weak. Similarly, this Court has applied the presump¬ 
tion of continuance of a course of conduct in a civil ca^, Perm 
OH Co. v. Vacuum OH Co., 60 App. D. C. 96,48 F. 2d lOg, and a 
criminal case, Easterday v. United States, 53 App. D. C. 387, 
292 Fed. 664, cert. den. 263 U. S. 719, without the slightest 
suggestion that the presumption is a weak one. 

Appellant’s next argument is that the agency ceased on the 
outbreak of war between the United States and Germany. It 
states that the court recognized the validity of this argument 
(Br., pp. 58,59). As was have previously pointed out (supra, 
pp. 31-3), the court did no such thing. On the contrary, after 
hearing argument to this effect by appellant, it signed and 
entered findings that Frankenberg, as Wilhelm’s agent, con¬ 
trolled appellant up to the date of vesting. 

There are two answers to this argument of appellant. In 
the first place it is entirely sufficient if agency on behalf of an 
enemy, and control by the enemy through such agent, are 
shown to have existed at the time of the outbreak of war. If 
the property in the United States was enemy property at the 
outbreak of the war, because it was then controlled by an enemy 
through the medium of an agent, that is a sufficient basis to 
authorize its vesting and retention.' The Custodian is not 
under the burden of establishing that such control continued 
to exist after the outbreak of war at a time when communica¬ 
tions between an enemy principal and his agent are unlawful, 
and when proof of enemy activities is, at best, difficult. And 
the enemy is powerless to escape seizure by any act or omission 
after the outbreak of war. 

In Schrijver v. Sutherland, 57 App. D. C. 214,19 F. (2d) 688, 

cert. den. 275 U. S. 546, this Court took a similar view. In 

• 

m National Labor Relation* Board v. National Motor Bearing Co., 105 F. 
2d 652. 660 (C. A. 9) ; National Labor Relation* Board v. Pigua Munising 
Wood Product* Co., 100 F. 2d 552 (C. A. 6); Wigmore, Evidence (1040 Ed.), 
Sec. 2530. 
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that case, after the outbreak of war between the United Stalles 
and Germany in 1917, German owners of American securities 
sold the securities on a neutral stock exchange to Dutch na¬ 
tionals. This transaction took place prior to the enactment jof 
the original Trading With the Enemy Act. The shares were 
later seized by the Custodian as German-owned, and the Du 
nationals brought suit to recover them, claiming neutral own¬ 
ership Jay reason of the sale prior to seizure. Both the district 
court and this Court rejected their claim, holding that the 
tempted transfer of the shares by an enemy to a neutral after 
the outbreak of war was invalid and could not deprive the Cus¬ 
todian of the right to seize and retain the property. This Court 
said that after the outbreak of war “citizens of neither country 
could liquidate holdings in the other” and that this prohibition 
applied to “liquidation by indirection,” 19 F. (2d), at 689. It 
added that to allow such liquidation would defeat the “right of 
a belligerent to confiscate the property of enemies found with¬ 
in its territory” and would “make possible the liquidation of 
the property before Congress could act and thereby materially 
increase the resources of the enemy.” (Ibid.) It concluded 
that the result was “so clearly demanded * * * by sound 
public policy, that further discussion is unnecessary” (p. 690)^ 
That decision was reaffirmed in Societe Suisse v. Cummings? 
69 App. D. C. 154, 99 F. (2d) 387. In cases arising during the 
recent war a similar principle has been applied. Thus, in 
Sarthou v. Clark , S. D. Cal., June 2, 1948 (not reported) m 
certain property of plaintiff’s testator had been vested in 1 
and 1944, and the evidence established that said testator 
been active as an espionage agent of the German Government 
in December 1941 and in January 1942, but not thereafter. 
The court held that by reason of such activities plaintiff’s testa¬ 
tor was an enemy under the provisions of Section 2 of the 
Trading With the Enemy Act. Holding that the status at 
the time of the outbreak of war was decisive, the court did not 
require proof that such activities continued until the date Of 
vesting, nor was there such proof in the record. So also in 
Beck v. Clark, 88 F. Supp. 565 (D. Conn.) the court held that the 

•A copy of the opinion is printed in Appendix B. 
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decisive date for determining the status of title to property is 
the date of outbreak of war. 

We believe these princigles^are fully applicable here. As 
we have pointed out rffsupra^ the Act does not distinguish 
between property owned by enemies and property con¬ 
trolled by enemies, taking the realistic view that either is 
equally susceptible of use in the enemy’s interest and equally 
constitutes an enemy infiltration into and influence over the 
economy of the United States. If an enemy cannot divest 
himself of outright ownership at the outbreak of war, so as 
to make the property immune from seizure, it follows also that 
he cannot after the outbreak of war so divest himself of control 
as to immunize the property. Nothing in the Act warrants a 
distinction between the two situations. In either case if the 
property was enemy in character when war broke out, it is 
subject to vesting. Indeed to hold otherwise would result in 
a strange anomaly. If the Opel parents had owned all of ap¬ 
pellant’s shares, its properties in the United States would be 
subject to seizure whether controlled by an agent or not and 
regardless of anything the Opel parents might seek to do after 
the outbreak of war to prevent seizure. But appellant neces¬ 
sarily contends that by establishing a special interest in the 
form of a usufruct and thereby controlling appellant and its 
American properties as effectively and completely as by out¬ 
right ownership, the Opel parents have left it within their 
power, by action after the outbreak of war, to immunize the 
property from seizure, and have placed upon the Custodian the 
almost impossible burden of proving actual control during the 
war. We think it clear that such a contention must fail. 

In any event, however, the court was legally correct in find¬ 
ing the continuance of agency and control to the date of vest¬ 
ing. Appellant misstates the law when it asserts that the 
outbreak of war necessarily terminated the agency existing be¬ 
tween Wilhelm and Marta von Opel and Frankenberg. The 
most recent expression of the Supreme Court on the subject 
is that 

Agencies, created before the war, and not requiring in- 

0 • t ^ • • • • 4 • # • 

tercourse across the enemy’s frontier, such' as for the 
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collection of debts, preservation of property, and so 
forth, are not terminated by war. [Sutherland V. 
Mayer , 271 U. S. 272, 288.] 

. The leading case is Williams v. Paine, 169 U. S. 55. There 
a husband and wife in 1859 had executed a power of attorney 
empowering their agent to dispose of certain real property in 
the District of Columbia. The husband became an officer in 
the Confederate Army, and he and his wife lived within the 
Confederacy throughout the war. In 1864 the agent, acting 
under the power of attorney, sold the property for a valuable 
consideration. This sale was later attacked upon the ground,, 
among others, that the transfer was wholly void because the 
agent's authority had been terminated by the war, his prin¬ 
cipals having become citizens of belligerent states. The Su¬ 
preme Court, affirming the decision of this Court (7 App, 
D. C. 116), rejected this argument and sustained the validitjy 
of the conveyance, holding that the power of attorney was not 
revoked by war and that the assent of the principal to the con¬ 
tinuance of the agency would be presumed. The court in the 
Williams case specifically distinguished and limited its prior 
decision in Insurance Co. v. Davis, 95 U. S. 425, upon which 
appellant relies. It stated that the rule in the Davis case 
should be limited to agents of insurance companies because 
such agents were required to collect and transmit premiums 
to the company across the belligerent lines, and the agency 
therefore contemplated active intercourse between the enemy 
states, which is clearly prohibited. It further held that to the 
extent that its prior decisions had seemed to require a special 
consent by the principal to the continuance of the agency dur-j 
ing the war, such consent would be presumed where it was tq> 
the manifest interest of the principal that the agency should) 
continue. As the Supreme Court stated in Williams v. Paine,, 
supra, at page 73: 

It is entirely plain, as we think, that the mere fact of 
the breaking out of a war does not necessarily and as a 
matter of law revoke every agency. 

Other cases in which active agencies, other than merely for 
the collection of debts, were held to survive the outbreak of 
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vrar,areFujino v. Clark, 71 F. Supp. 1 (D. C. Hawaii), afFd 
172 F. 2d 384 (C. A. 9) cert. den. 337 U. S. 937; Second Rus¬ 
sian Insurance Co. v. Miller, 297 Fed. 404 (C. A. 2), afFd 268 
U. S. 552; Hubbard v. Matthews, 54 N. Y. 43; Pipe v. The 
La Salle, 49 F. Supp. 663 (S. D. N. Y.); Cocks v. Izard, Fed. 
Case No. 2934 (C. C. La.); Bolts v. Crenshaw, Fed. Case No. 
1690(C. C. Va.); and Stoddart v. United States, 6 Ct. Cl. 340. 
See also, Daimler Co. v. Continental Tyre & Rubber Com¬ 
pany [1916] 2 A. C. 307, 326, 349. Even in Insurance Co. v. 
Davis, supra, the court said at page 430: 

If the agent has property of the principal in his pos¬ 
session or control, good faith and fidelity to his trust 
will require him to keep it safely during the war, and 
to restore it faithfully at its close. 

These authorities make it clear that appellant’s bland as¬ 
sumption that the agency of Frankenberg in this case was 
terminated by his presence in the United States after the 
outbreak of war is wholly without justification. This agency 
required no active intercourse between principal and agent, 
was manifestly to the interest of the principal in that the 
agent could continue to look after his property, and thus falls 
squarely within the rule of the cases cited, that the agency 
continues and the assent of the principal to its continuance is 
presumed. 

In addition to this contention that control by Frankenberg 
terminated as a matter of law, appellant asserts that there is 
clear and convincing evidence of its termination as a matter 
of fact. Thus, appellant suggests that it was a physical im¬ 
possibility for Frankenberg, after he came to the United 
States, to exercise control over appellant and act as an agent 
for Wilhelm. As applied to a corporation most of whose in¬ 
vestments were in the United States the suggestion is absurd; 
the United States was probably the best place from which 
to look after appellant’s interests during the impending con¬ 
flict. Moreover, the mere fact that Frankenberg may have 
left some details to others does not mean that he lost control 
•of the corporation or that he would not have resumed actual 
personal supervision of every detail of its activities when¬ 
ever he desired to. 
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Appellant also makes a number of arguments (Br. p. 63) 
seeking to show that Frankenberg never controlled appellant. 
Thus, it. says that he only had ‘limited authority” to act for . 
appellant—a suggestion completely refuted by the over¬ 
whelming evidence as to the dominant authority he repeatedly 
exercised; and it suggests that his position was dependent 
upon the voting of Fritz von OpeTs shares—an argument 
which assumes the issue to be proved, namely, that Fritz was 
the beneficial owner of the shares and could vote them: 4 * Of 
similar tenor is its assertion that the American subsidiaries 
were “run by their American managements”—an assertion 
with which we have already dealt (see pp. 31-32, supra). 

Finally, appellants rely on the testimony of Meier, appel¬ 
lant’s president (Br., p. 62). That testimony, far from show¬ 
ing "that Frankenberg no longer handled plaintiff’s corporate 
affairs” (ibid.) is merely to the effect that in and after 1940 it 
"became necessary” for Meier to “have a direct hand” in the 
management of appellant (R. 1486). The Court properly 
dismissed this as a “very vague” statement (R. 1716). Al¬ 
though made by an interested witness it contains no sugges¬ 
tion that upon Frankenberg’s departure there suddenly oc¬ 
curred a drastic change in the control of appellant—a change 
against which Wilhelm von Opel would doubtless have fought 
hard. It does not exclude the likelihood that Frankenberg 
continued also to have a “direct hand” in the management. 
It certainly does not exclude the likelihood that Meier acted 
under instructions from Frankenberg or Wilhelm von Opel, 
and there is no proof that such instructions were not given. 
Indeed, Meier’s statement that it “became necessary” for him 
to act clearly indicates that he was merely taking over, as a 
matter of expediency, details that Frankenberg had formerly 
handled personally, i. e., that he was attempting to do exactly 
what Frankenberg would have done if present. Hence the 
court was required to find, as it did, that it could not determine 
from Meier’s testimony “the extent to which, if any, Dr. Meier, 
after 1940, participated in the management of the corporation” 
(Fdg. 40, R. 58). 

41 Indeed it does not appear that Fritz ever attended a stockholders’ 
meeting (See D. Ex. 8, R. 1964). 
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C. The findings ss to the continued existence of the usufruct 

. Appellant’s attack on the court’s findings that the usufruct 
continued in existence to the date of vesting rests on two al¬ 
ternative assertions: (1) that the usufruct was terminated by 
an alleged sale of the shares in June 1936, and (2) that the usu¬ 
fruct was waived in the summer or early fall of 1935. We shall 
first discuss the evidence relied on by appellant for each con¬ 
tention, and shall then show that both are completely refuted 
by strong affirmative evidence showing that the usufruct con¬ 
tinued to the date of vesting. 

1. Appellant's evidence fails to establish termination of the 
usufruct. —Appellant’s argument as to termination, even if 
valid, would have no effect on the outcome of this case. As 
we have pointed out {supra, pp. 9-10), the 1931 deed of gift 
created by its terms an in personam right in the Opel parents 
to demand that a usufruct be created. The asserted termina¬ 
tion, if proved, would in no way affect this in personam right. 
This was conceded in the court below. Counsel for appellant 
said: 

The father did retain the right to reestablish usufruct. 

There is no question about that. He still has an in 

personam right. [R. 1708] 

All that had to be done to re-create the in rem right would be 
to demand its reestablishment and, if necessary, bring suit to 
enforce that demand. The only difference between the two 
rights is thus a matter of convenience; in the one case certain 
procedural steps might be required which were unnecessary in 
the other. But in substance the two are equally valuable and 
result in equal ability on the part of the enemy to control the 
property and enjoy its benefits. Hence appellant’s attempt in 
the court below to distinguish the two situations was quite 
properly dismissed (Tr. 2994-3000). Appellant’s argument in 
this respect is equivalent to an assertion that a purchaser under 
a contract of sale of real property has no recognizable right in 
the property until he brings suit for specific performance. 
Under the Trading With the Enemy Act it has been held that 
no distinction should be drawn between possession of legal title 
and possession of the right to acquire legal title. Standard Oil 
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Co. ( N . J.) v. Clark, 64 F. Supp. 656, 666 (S. D. N. Y.), affjd, 
163 F. (2d) 917 (C. A. 2), cert. den. 333 U. S. 873. Similarly, 
applying the concept of enemy taint—a concept which is based 
upon practicalities—no distinction can be drawn between in 
existing usufruct and an existing unqualified right to call 
usufruct into being. 

In any event, however, appellant’s claim of termination is 
wholly without factual support. The 1936 sale on which ap¬ 
pellant relies for its assertion that the usufruct was terminal* sd 
occurred in the following manner: On June 14,1936, Franken- 
berg, then in New York, by cable directed Adler & Co., appel¬ 
lant’s Swiss bankers (of which Frankenberg was the general 
manager) “to effect immediate sale of stock to if possible more 
than ,11 purchasers” (D. 67; R. 2236). 48 In accordance witfh 
these instructions Henggeler (a director of appellant) con¬ 
cluded an agreement with the Swiss Union Bank (R. 937; D. 
Ex. 87, R. 2278). By this agreement Frima (in whose name 
the shares were nominally held by Adler & Co.) 44 transferred 
the shares to the Swiss Union Bank (R. 937). Swiss Union 
further agreed to distribute the shares to the credit of about 
15 of its customers (R. 937-938). The stated consideration 
for the transfer was $166,000 for the entire stock of a cor¬ 
poration having assets worth several millions (R. 946). Even 
this amount, moreover, was never paid, but was merely 
credited on the books of the Bank and could not be withdraw^ 
by Frima (R. 842,938). Either party could cancel the arrange¬ 
ment at any time and return the shares to their former status, ip 
which event the $166,000 credit would also be cancelled (R. 938). 
It was further provided that the 15 or more “purchasers” would 

“Fritz testified that this sale was Dr. Henggeler’s idea (Henggeler was 
a director of appellant who saw to the details of the transaction), that 
Frankenberg gave no instructions with respect to it and that Fritz con¬ 
sulted with Henggeler about it (R. 937). This testimony flies in the facje 
of the cable referred to above. Moreover, the documentary evidence showis 
that full reports were sent to Frankenberg to show how his instructions we 
being carried out (see D. Ex. 84-86, R. 2778-2778). See also letter of Bayer 
Clausen, appellant’s New York accountants, to Frankenberg of August 1 
1946, stating “Since we were informed by you in June that Uebersee is n 
longer a personal holding company, we will eliminate that tax from con¬ 
sideration” (D. Ex. 82, R. 2273). 

“Frima was a legal entity of Liechtenstein. There is no dispute thaj 
its ownership was merely nominal. 
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either execute proxies to Frima or vote the shares in accord¬ 
ance with instructions from Frima (R. 841, 938). Appellant 
undertook to pay the “purchasers” six percent annual interest, 
as compensation for carrying out this transaction (R. 938). In 
1941, for reasons which we will indicate shortly, the transaction 
was reversed and the shares returned to Frima. 

On May 30, 1936, the shares had been removed from the 
safe deposit box with the Schweizerische Kreditanstalt and de¬ 
livered to Adler & Co. In connection with the transaction out¬ 
lined above, a further change occurred in the custody of the 
shares. They ware delivered on June 22, 1936, to the Union 
Bank of Switzerland 45 which on November 4, 1941, returned 
them to Adler & Co. (P. Ex. 79, 80, R. 1882-1883). 

This transaction was obviously and concededly for the pur¬ 
pose of avoidance of United States income tax (R. 838). Ap¬ 
pellant, being wholly owned by members of a single family, 
was subject to personal holding company tax, which it was 
hoped to avoid by creating an appearance of ownership in a 
number of shareholders. The plan was unsuccessful. The 
Bureau of Internal Revenue contested the validity of the “sale.” 
Accordingly, in November 1941, the transaction was reversed. 
Subsequently, an agreement with the Treasury was reached 
under which personal holding company tax returns for 1936-41 
were filed on behalf of appellant and delinquency penalties im¬ 
posed (D. Ex. 109, R. 2304).. 

From these circumstances it is plain that the 1936 “sale” 
was a sham transaction intended to have no effect whatever 
on the beneficial rights of anyone. In the court’s words it was 
a mere “semblance of dealing” (R. 1783-1784). Fritz twice 
described it as an “escrow agreement” (R. 912, 938), and as a 
“setup” which cost “$50,000 to maintain” (R. 911). 48 He 

“The shares were in fact kept on deposit in a subsidiary of the Union 
Bank known as the Bank of Baden (B. 937-839). Frima paid the fees of 
that Bank for acting as depositary. 

“ See also the statement, in a letter from the Bank to Henggeler, that 
different amounts were allotted to the various purchasers M so that the set¬ 
up does not appear too artificial” (D. 87, R. 2279). Apparently in Switzer¬ 
land a little artificiality is all right so long as it is not too much. As 
Frankenberg explained, transactions such as this were usual in Switzer¬ 
land "because, after all, Switzerland was the place where capital from all 
over the world used to come to, just for the purpose of hiding'' and “that 
was, in Switzerland, very often the case.” (R. 842.) 
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laughingly stated that he did not know the identity of the 
purchasers (R. 1140), and he quite properly considered that 
those purchasers only “technically owned 7 ’ the appellant (R. 
952). The “purchasers” ventured nothing and exercised no 
control over appellant. They merely lent their names. The 
transaction could be reversed at any time and was reversed in 
1941. It is, to say the least, a startling argument that such a 
sham transaction, made in an unsuccessful attempt at tax 
avoidance, was intended to or could have the effect of altering 
the beneficial rights of Fritz and his parents in the appellant. 

It is clear that the transaction was just as much in Wilhelm’s 
interest as in that of Fritz. Indeed, it was initiated by Frank- 
enberg and all steps in it were evidently approved by him. 
The court below recognized the importance of this. It pointed 
out that if the shares had been taken out of the safe deposit 
box “without [the] consent and acquiescence” of the von Opel 
parents “that would be a good argument” (TV. 3022). But 
it concluded: 

You see, one reason why I do not follow you on your 
Frima proposition as to title going out of him is that it 

• • • I . 

is just as much to the interest of Wilhelm as to Fritz 
to go through that tax saving transaction through Frima. 
It is just as much to his interest, it saves money for 
everybody, and he says, “Sure, I will let that colorful 
[sic] transaction of these shares and my interest in 
them—I will let that semblance of dealing with them— 
pass over to Frima,” but that is not what we call a di¬ 
vesting of interest, any more than it was a divesting of 
interest by Fritz. He held his own interest in that 
[R. 1783-1784]. 

I 

Not only was the transaction not intended to affect the legal 
rights of anyone, but it did not even result in a technical loss 
of possession. The court clearly understood that the usufruct 
continued as an in rem right as long as the right to co-possession 
existed. Indeed appellant’s expert so testified (R. 314). In 
this context, possession was clearly understood by the court to 
be a broad concept which would not actually require uninter¬ 
rupted physical custody of the shares so long as the parties had 
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the shares in their control and had the right to take physical 
custody of them whenever they so desired. In short, the court 
drew a dear distinction between custody and possession (see, 
e. g. t R. 1705,1707-1708). Here it is obvious that the rights 
to possession of Fritz and of Frankenberg as Wilhelm’s agent 
were unimpaired. The transaction was engaged in with Frank- 
enberg’s approval and could be revoked at any time. More¬ 
over, while it is true that the shares were not returned to the 
safe deposit box of which Frankenberg had the key, they were 
returned to the custody of the Adler Bank (in whose custody 
they had been immediately prior to the “sale”) of which 
Frankenberg was the managing director. In every real sense 
Frankenberg continued to have the key to the shares, since he 
could control them and their disposition just as effectively as 
managing director of Adler as he could by holding the key to 
the box. 

None of the expert testimony on German law conflicts with 
this entirely reasonable view adopted by the trial judge. 4r 

None of the expert witnesses was examined as to the effect, on 

• • 

the usufruct, of changes in custody incident to such a tax¬ 
saving transaction, for the simple reason that it did not oc¬ 
cur to appellant to place any reliance on this transaction until 
its final argument (Tr. 3021). Indeed, when counsel for 
appellee sought to examine Frankenberg with respect to the 
transaction appellant’s counsel strenuously objected on the 
ground that the transaction was irrelevant and did not have 
“any materiality on any of the issues in this case” (R. 836) 
and that 

the chain of title, as to whether it was through Wilhelm 
or Fritz has nothing to do with that little detour that 
took place. It went out and came back to the aa-m* 
parties (R. 838). 

m Appellant recognized in the trial court that the record failed to support 
its argument by seeking, some two months after the opinion had been filed, 
to re-open the case to adduce testimony from its German law expert on this 
point (R. 1703). The court properly denied the motion, since the evidence 
could not possibly be regarded as newly discovered (R. 1704, 1706). Ap¬ 
pellant evidently recognizes the correctness of this ruling for it has raised 
no issue as to it in its Brief. 
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Yet it is on the basis of this irrelevant detour that appellant; 
-as an obvious afterthought, has sought to upset the findings; 
We think it clear that the view which appellant expressed dur¬ 
ing the trial was more nearly correct. The 1936 “sale” is rele¬ 
vant, and appellee sought to go into it, only to show the 
readiness of appellant and those connected with it to engage 
in attempted sham, deception and concealment. In short, it 
bears on credibility. But it had nothing whatever to do with 
the beneficial rights of any party to the usufruct agreement 
of 1931. 

2. Appellant's evidence fails to establish waiver of the usti- 
jruct .—Appellant describes the evidence of waiver as “clear, 
explicit and uncontradicted” (Br., p. 67). In fact, however, 
it was none of these. It was very far from being clear or ex¬ 
plicit. And, as we shall show in a moment, it was contra¬ 
dicted by the most direct and unequivocal evidence. 

The most significant thing about the testimony on the su 
ject is the complete absence of any testimony from either Wil¬ 
helm or Marta von Opel, both of whom testified by depositio: 
that the usufruct had been waived. The way to prove waiver 
is by the testimony of the people who allegedly did the waivin 
The absence of any suggestion in the testimony of the owne 
of the usufruct that they had waived their rights creates 
strong inference against appellant. This is particularly so i 
view of the fact that Wilhelm von Opel did testify that th 
usufruct was “important” and that he “would not have signed 
the agreement” without it (R. 160). (To the same effect see 
the Gold case affidavits of Wronker-Flatow and Fritz von Opel 
R. 1987,2000-2001.) 

To meet that inference, appellant is reduced (Br. pp. 67-68 
to reliance on self-serving hearsay statements by Fritz and hid 
wife, the persons who would have benefited by waiver. In view[ 
of the court’s general impression as to Fritz’s credibility (se 
pp. 65-68, supra ) it was entirely justified in disregarding Fritz’ 
vague testimony that in the “summer or fall of 1935” (R. 452, 
453,455, 624, 630) his father agreed that the usufruct “should 
be waived” (R. 456). The statement of Fritz’s wife that she) 
“understood” that the usufruct had been waived is of even 
less force. The only other testimony to which appellant re- 
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fere is a statement <R. 1001) of Dr. Gros, who acted as attorney 
for Wilhelm, that he prepared a draft of a waiver which was 
never signed. 4 * 

. The documents cm which appellant relies fall equally short 
of being “clear and explicit.” They establish at .most that & 
waiver of the usufruct may have been contemplated at some 
future time, provided appropriate permission of the foreign 
exchange control authorities was obtained; they fail utterly 
to show that it was accomplished. Thus, plaintiffs Exhibit 
97 merely states that “the parties to the agreement intend to 
take action on the basis of this conclusion and to declare ex¬ 
plicitly, in a supplement to be drawn up to the deed of gift, 
that the usufruct stipulations contained vnU be considered as 
void” (R. 1899). It requests a declaration from the appro¬ 
priate foreign exchange office “that the intended supplemen¬ 
tary declaration does not violate any foreign exchange regu¬ 
lation” (R. 1900). (Emphasis added). Attached to this was 
a further unsigned document which Gros described as a draft 
of a statement to the effect that Hie parties considered the 
usufruct as being no longer in effect (R. 1001). Appellant 
introduced no evidence to establish that it was ever executed. 
Plaintiff’s Exhibit 99 requests that a determination be made 
that “the Opel parents have an in personam claim to the 
establishment of a usufruct” and that no foreign exchange 
license is needed to dispose of that claim (R. 1910)—hardly 
evidence that waiver had been accomplished. Plaintiffs 
Exhibit 100 does not mention waiver at all, and indeed, under 
date of March 11, 1936, some six months after the alleged 
waiver, refers in the present tense to the claim of the Opel 
parents to a usufruct (R. 1914). Plaintiffs Exhibit 101 gives 
Dr. Gros’ version of a conference of June 17, 1937 with Dr. 
Wilhelm, a director of the Reichsbank. Dr. Wilhelm vo* 
hemently denied the correctness of this version (R. 1057). 
Dr. Wilhelm’s deposition was read in evidence by appellant; 
he thus became appellant’s witness and appellant is bound by 

"The affidavit of Eleanor Fimhammer, to which appellant also refers 
<Br„ p. 68), was submitted several months after the trial had ended and 
In support of a motion for new trial. Since the motion was denied (see 
p, 88, infra), the affidavit is not in evidence. 


his testimony. That testimony unequivocally establishes that 
Dr. Wilhelm did not conclude that as a matter of law there 
was no usufruct but merely stated that the German Reichsbank 
had decided that it did not wish to take legal action against 
Wilhelm von Opel (R. 1052, 1054, 1056, 1057, 1058, 1059). 
Moreover, Dr. Wilhelm’s testimony clearly establishes that he 
was not empowered to render legal opinions as to the effects 
of instruments or to grant a license permitting waiver of ex¬ 
isting rights, but was merely in charge of collection of foreign 
exchange (R. 1052). 

Appellant refers to two other documents. One erf these is 
the property tax return of Wilhelm von Opel dated June 7, 
1935, which reports the usufruct as presently existing and as 
a right which Wilhelm von Opel "may have to fall back on” 
(D. Ex. 30E, R. 1825). It thus proves the exact contrary of 
the proposition for which it is cited. Moreover, by citing it 
to establish waiver, appellant contradicts its own principal 
witness. If the usufruct had been waived on or before June 7, 
1935, then Fritz von Opel’s affidavit in the Gold case, executed 
on the same day and asserting that the usufruct was in exist¬ 
ence, was wholly false and Fritz’s testimony that the waiver did 
not take place until his return to Germany after executing the 
affidavit was likewise false. The other document referred to 
is the joint will of the Opel parents executed in 1938 (D. Ex. 
32, R. 2145) which in terms refers to the gift agreement of 
October 5, 1931, and contains no suggestion that the usufruct 
created by that agreement was no longer in existence. This, 
too, lends no conceivable support to appellant’s case. I 

In short, the most that this evidence shows is that the idea 
of waiver was discussed in the summer and fall of 1935, that 
a lawyer was consulted, and that a draft of a written waiver 
was drawn up but never executed. The parties evidently- 
realized that official approval of any waiver was necessary 
under the foreign exchange laws and they submitted the pro¬ 
posed draft to those authorities as a document which the parties 
intended to execute if such approval was forthcoming. This- 
is certainly very far from “clear, explicit” evidence that waiver 
was in fact accomplished. 
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To buttress its case appellant speculates (Br., p. 67) that 
waiver by Wilhelm was impelled by motives of self-preserva¬ 
tion and protection from the severest punishment by the Nazis. 
There is not the slightest evidence as to what his motives were, 
since he did not testify upon the subject of waiver. There is 
also not the slightest evidence to establish that he was under 
any threat of prosecution which could be removed by execu¬ 
tion of a waiver. 49 Nothing in the German foreign exchange 
laws prohibited the continued maintenance of the usufruct pro¬ 
vided it was duly reported. Indeed, the danger of prosecu¬ 
tion ran the other way. If the Opel parents had attempted 
to waive the usufruct without obtaining the necessary permis¬ 
sion of the foreign exchange authorities they would unques¬ 
tionably have been subject to criminal prosecution. Hence, 
when it appeared that that permission was not forthcoming, 
they had every motive not to waive. 

Appellant further speculates (Br., p. 70) that waiver was 
economically advantageous to Wilhelm because if he had re¬ 
ceived any income from appellant’s stock it would have been 
received in reichsmarks and would have been subject to a 90% 
income tax. There is not the slightest evidence as to what 
the German income tax laws were or how they would have 
applied to income such as appellant postulates. Indeed, if 
we are to speculate as to tax consequences, it is at least equally 
likely that a waiver of the usufruct would have been regarded 
as a gift subject to gift tax similar to that paid on the original 
agreement (R. 461; P. Ex. 40, R. 1835). But in any event the 
argument is a non sequitur for, as we have seen, the usufruct 
imposed no obligation on Wilhelm to receive current income 
and, in fact, he did receive none, preferring to allow appellant 
to accumulate any earnings rather than distribute them as divi¬ 
dends (seep. 29, supra). 

Beyond all the foregoing, moreover, there is a fatal defect in 
proof which in itself is sufficient to defeat appellant’s case. The 

• Criminal proceedings brought against him in connection with the orig¬ 
inal gift agreement had terminated with the imposition of a fine of 
3*500,000 marks in 1834, a year before the proposed waiver (R. 448). Of 
this fine Wilhelm von Opel said that “it was well worth three and a half 
million marks to have his assets outside the German locked safe” (R. 569). 


expert testimony was in complete agreement that under the 
German foreign exchange control laws any transfer of foreign 
exchange, foreign securities or rights thereto was null and void 
unless licensed by the foreign exchange authorities (R. 372- 
374, 1320, 1321, 1324). It was equally undisputed that a 
waiver of a usufruct in Swiss shares would be such a prohibited 
transfer if unlicensed (R. 379-381,1320-1322,1324). Sucli a 
license was required to be in writing (R. 1322-1324). Appel¬ 
lant failed to produce any such written license. 50 Accordingly, 
even if Wilhelm von Opel had purported to waive the usufruct, 
that waiver would have been wholly null and void. | 

3. There was abundant affirmative evidence of the contin¬ 
uance of the usufruct. —From the foregoing, we think it dear 
that the evidence relied upon by appellant wholly fails to estab¬ 
lish a termination or waiver of the usufruct. We could stop 
there. But we wish to call attention in addition to the large 
mass of affirmative evidence which demonstrates the continued 
existence in the Opel parents of the usufruct and of the benefi¬ 
cial ownership and control of appellant resulting therefrom 
long after the time of any asserted waiver or termination. | 

The date of the alleged waiver has never been specified; 
the closest Fritz von Opel would come was to say that the 
waiver occurred sometime in the summer or fall of 1935 (R. 
452, 453, 455, 624, 630). As we have seen, appellant vigor¬ 
ously asserted by affidavits and memoranda filed in the Gold 
case that the usufruct was in existence and that by virtue of it 
the Opel parents had the entire beneficial interest in appelladt 
(pp. 9,28, supra) . The complaint in that case was filed June 15, 
1935 (R. 1969). The case was appealed in July of that year 
and the decision of the District Court affirmed on April 6,193b 
(83 F. (2d) 225). On April 17,1936 appellant filed a petition 
for writ of certiorari in the Supreme Court which was denied on 
May 25,1936. Thus, almost a year after the asserted waiver, 
appellant was contending that the usufruct existed. Hence, 
for appellant now to contend that the usufruct was waived in 

“The oral statements of Dr. Wilhelm failed to satisfy this requirement 
for at least three reasons; they were not in writing, Dr. Wilhelm had no 
Jurisdiction to issue a license or to make rulings as to the necessity for 
license (R. 1322, 1326), and they did not in any event purport either to 
license any transaction or to hold that no license was necessary. 
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the summer and fall of 1935 amounts to an assertion, either 
that appellant’s then counsel, Mr. John W. Davis, knowingly 
■misrepresented the facts to the Court of Appeals and the Su¬ 
preme Court, or else that appellant and Fritz von Opel and 
the others who had submitted affidavits * in that proceeding 
failed to inform appellant’s attorneys of a major change in the 
facts. In either event we think that appellant, having for¬ 
mally represented to the three courts of the United States that 
the usufruct was in existence, should not now be heard to chal¬ 
lenge the findings of the trial court in this action because the 
court chose to treat those representations as true. 

It is, moreover, most unrealistic to assume that during the 
pendency of a case involving $1,250,000 in gold the parties 
would waive the usufruct and thus defeat one of their major 
arguments. Appellant seeks to meet this objection to its posi¬ 
tion by the bald assertion that “there is no evidence whatever 
in the record . . . that Wilhelm von Opel even knew of the 
Gold case” (Br., p. 69). This assertion ignores the testimony 
of Fritz von Opel that after signing the affidavit which was 
submitted in the Gold case, he left the United States “imme¬ 
diately” and “went first to Switzerland and then to Germany 
to §peak to my father about this matter” (R. 452)More¬ 
over, the decision to purchase the gold was made by Franken- 
berg (R. 956; D. Ex. 8, R. 2014) and, as managing director 
of appellant he necessarily was fully familiar with every as¬ 
pect of it. It would be most unrealistic to assume that the 
principal had no knowledge of what his agent had done and was 
doing. Fritz also testified that he discussed waiver extensively 
with his father in the fall and summer of 1935, and it is almost 
inconceivable that in those discussions Fritz never told his 
father the effect that waiver would have on one of the major 
eontentions made in the Gold case. 

Thus the position taken in the Gold case is wholly incon¬ 
sistent with the idea that there was a waiver in 1935. Other 
evidence in the record is equally inconsistent with both the 
assertion of a 1935 waiver and that of a 1936 termination. 

“ See also Fritz’s statement that in the summer or fall of 1965 “I reported 
to my father what I had done, and gave him the reasons why, and I asked 
him whether he consented to my actions” (R. 629-630). 
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Thus a letter from Fritz to Wilhelm dated December 21,193$ 
(D: Ex. 25, R. 2127), states “In Berlin 1 talked ‘usufruct’ for 
two days, in Zurich usufruct for one day.: I learned there to 
my surprise that you got in touch with Dr. Frankenberg in 
Budapest in regard to the same matter.” If, as appellant says, 
the usufruct was waived in the summer or fall of 1935 or ter¬ 
minated in June of 1936, it is impossible to understand why 
Fritz, Wilhelm and Frankenberg should have been discussing 
the usufruct so extensively in December of 1936. The obvious 
answer is that the usufruct was still in existence. Indeed, | 
under date of April 16,1937, Wilhelm von Opel again reported 
the existence of the usufruct to the German foreign exchange 
authorities. (P. Ex. 36, R. 1829). Similarly, Fritz in April 
or May of 1937 told Crittenden that he was operating under a | 
usufruct contract with his father (R. 1236-1237). 

finally appellant’s position is completely contradicted by the 
abundant evidence of the control that was being exercised by 
Frankenberg on Wilhelm’s behalf over the affairs of the ap¬ 
pellant at all relevant times. If, in fact, the usufruct had 
been waived, Fritz would have been, at least after 1936, the 
entire beneficial owner of appellant. Accordingly, it would be 
expected that Fritz would control appellant. Instead of this, 
however, we have recurrent testimony showing that Wilhelm 
remained in control, that Frankenberg acting as Wilhelm’s 
agent, made all major decisions and that Fritz was powerless 
to override Frankenberg’s decisions (see pp. 10-18, supra). 
Thus, when Frankenberg in 1937 disapproved Houghland’s 
proposal to set up subsidiaries, Fritz stated that he was sorry 
Frankenberg had disapproved but Frankenberg was his father’s 
financial agent and there was nothing Fritz could do about it. 
When, also in 1937, Frankenberg approved a proposed pro¬ 
gram for the Louisiana companies, Fritz expressed pleasure to 
Crittenden that Frankenberg was willing to do so. Also in 1937 
Hoff acker was forced out of the American companies because 
of Wilhelm’s disapproval of him, and was replaced by Franken¬ 
berg’s old friend Ulrich as Frankenberg’s representative. In 
1939, IVitz told Houghland that Wilhelm von Opel insisted 
on selling the shares of Spur and that although Fritz did not 
want to sell, there was nothing he could do about it. In 1941, 
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when the situation was reversed and Houghland proposed 8 
sale, Fritz said that he thought his father would not consider it 
favorably. In short,, at all times up to the date of vesting, the 
officers of appellant’s American subsidiaries were, as Fritz told 
Houghland, working for Fritz’s father. This evidence is totally 
inconsistent with appellant’s theories that the father in 1935 or 
1936 abandoned or lost his entire beneficial interest in the ap¬ 
pellant. It compels the conclusion which the trial court 
reached, that the usufruct was never waived or terminated and 
continued in existence to the date of vesting. 

V. The denial of appellant’s motion for a new trial was 

entirely correct 

In asserting (Br., p. 71) that the denial of its motion for 
new trial was erroneous, appellant apparently recognizes the 
settled rule that the decision of a trial court on such a motion 
is reviewable only for “dear abuse of discretion.” Ecker v. 
Potts, 72 App. D. C. 174,112 F. (2d) 581 (1940). Neverthe¬ 
less it makes no attempt to set forth the nature of the proffered 
evidence upon which that motion was based, to demonstrate 
that that evidence was either newly discovered or admissible, 
or to show the effect which that evidence, if admitted, would 
have had upon the decision. Accordingly we assume that its 
assertion of error in this respect is not intended seriously. In 
the event, however, that this Court feels that appellant’s as- 
serion calls for consideration we respectfully refer the Court 
to plaintiff’s motion (R. 36), defendant’s memorandum in op¬ 
position (R. 65), plaintiff’s memorandum in support (R. 85) 
and defendant’s additional memorandum in opposition (R_ 
105), all filed with the trial court. Examination of these docu¬ 
ments makes it perfectly plain that the evidence which ap¬ 
pellant sought to adduce by its motion was not newly dis¬ 
covered ; that it was inadmissible as hearsay; that it was wholly 
cumulative; that it was not material; and that it would not if 
introduced have led to a different result. 
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CONCLUSION 

For the foregoing reasons the decision below should be af¬ 
firmed. 

Respectfully submitted, 

Harold I. Baynton, 

Acting Director, 

Office of Alien Property . 
James L. Morrisson, 

Myron C. Baum, 

Joseph Laufer, 

Attorneys, Department of Justice. 




APPENDIX A 

- * # — ;*i 

Trading With the Enemy Act, c. 106, 40 Stat. 411, as: 
amended (50U. S. C. App. 1-31): 

Sec. 2. The word “enemy,” as used herein, shall be- 
deemed to mean, for the purposes of such trading and. 
of this Act— 

(a) Any individual, partnership, or other body of 
individuals, of any nationality, resident within the ter¬ 
ritory (including that occupied by the military and na¬ 
val forces) of any nation with which the United States) 
is at war, or resident outside the United States and doing 
business within such territory, and any corporation in¬ 
corporated within such territory of any nation with 
which the United States is at war or incorporated within 
any country other than the United States and doing 
business within such territory. 

(b) The government of any nation with which the- 
United States is at war, or any political or municipal 
subdivision thereof, or any officer, official, agent, or 
agency thereof. 

(c) Such other individuals, or body or class of indi¬ 
viduals, as may be natives, citizens, or subjects of any 
nation with which the United States is at war, other 
than citizens of the United States, wherever resident or 
wherever doing business, as the President, if he shall 
find the safety of the United States or the successful 
prosecution of the war shall so require, may, by procla¬ 
mation, include within the term “enemy.” 

• • * * . ♦ '• 

Sec. 5 [as amended by the Hist War Powers Act of 
1941, c. 593, Sec. 301,55 Stat. 839]: 

(b) (1) During the time of war or during any other 
period of national emergency declared by the President,. 


n 


the President may, through any agency that he may 
designate, or otherwise, and under such rules and regu¬ 
lations as he may prescribe, by means of instructions, 
licenses, or otherwise— 

(A) Investigate, regulate, or prohibit, any transac¬ 
tions in foreign exchange, transfers of credit or payments 
between, by, through, or to any banking institution, and: 
the importing, exporting, hoarding, melting, or ear¬ 
marking of gold or silver coin or bullion, currency or 
securities, and 

(B) investigate, regulate, direct and compel, nullify, 
void, prevent or prohibit, any acquisition, holding, with¬ 
holding, use, transfer, withdrawal, transportation, im¬ 
portation or exportation of, or dealing in, or exercising 
any right, power, or privilege with respect to, or transac¬ 
tions involving, any property in which any foreign coun¬ 
try or a national thereof has any interest, by any person, 
or with respect to any property, subject to the jurisdic¬ 
tion of the United States; and any property or interest 
of any foreign country or national thereof shall vest, 
when, as, and upon the terms, directed by the President, 
in such agency or person as may be designated from time 
to time by the President, and upon such terms and condi¬ 
tions as the President may prescribe such interest or 
property shall be held, used, administered, liquidated, 
sold, or otherwise dealt with in the interest of and for 
the benefit of the United States, and such designated 
agency or person may perform any and all acts incident 
to the accomplishment or furtherance of these pur¬ 
poses; * * * and the President may, in the man¬ 
ner hereinabove provided, take other and further 
measures not inconsistent herewith for the enforcement 
of this subdivision. 

* « « « # 

Sec. 9. (a) Any person not an enemy or ally of enemy 
claiming any interest, right, or title in any money or 
other property which may have been conveyed, trans¬ 
ferred, assigned, delivered, or paid to the Alien Property 
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Custodian or seized by him hereunder and held by him 
or by the Treasurer of the United States, * * * 
may institute a suit in equity in the Supreme Court of 
the District of Columbia or in the district court of the 
United States for the district in which such claimant 
resides, or, if a corporation, where it has its principal 
place of business (to which suit the Alien Property Cus¬ 
todian or the Treasurer of the United States, as the case 
may be, shall be made a party defendant), to establish 
the interest, right, title, or debt so claimed, and ifl so 
established the court shall order the payment, convey¬ 
ance, transfer, assignment, or delivery to said claimant 
of the money or other property so held by the Alien 
Property Custodian or by the Treasurer of the United 
States or the interest therein to which the court shjall 
determine said claimant is entitled. * * * 

Sec. 39 [as added by the Act of July 3,1948, Sec. 12, 
62 Stat. 1246]. No property or interest therein of 
Germany, Japan, or any national of either such country 
vested in or transferred to any officer or agency of the 
Government at any time after December 17,1941, pur¬ 
suant to the provisions of this Act, shall be returned to 
former owners thereof or their successors in interest, 
and the United States shall not pay compensation for 
any such property or interest therein. The net pro¬ 
ceeds remaining upon the completion of administration, 
liquidation, and disposition pursuant to the provisions 
of this Act of any such property or interest therein shall 
be covered into the Treasury at the earliest practicable 
date. Nothing in this section shall be construed to re¬ 
peal or otherwise affect the operation of the provisions 
of section 32 of this Act or of the Philippine Property 
Act of 1946. * * * 

Executive Order No. 8389,5 F. R. 1400, as amended by Exec¬ 
utive Order No. 8785, 6 F. R. 2897: 


Sec. 5. 
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E. The term "national” shall include, 

(i) Any person who has been domiciled in, or a sub¬ 
ject, citizen or resident of a foreign country at any 
time on or since the effective date of this Order. 

(ii) Any partnership, association, corporation or 
other organization, organized under the laws of, or which 
on or since the effective date of this Order had or has 
had its principal place of business in such foreign coun¬ 
try, or which on or since such effective date was or has 
been controlled by, or a substantial part of the stock, 
shares, bonds, debentures, notes, drafts, or other securi¬ 
ties or obligations of which, was or has been owned or 
controlled by, directly or indirectly, such foreign coun¬ 
try and/or one or more nationals thereof as herein 
defined, 

(iii) Any person to the extent that such person is, or 
has been, since such effective date, acting or purporting 
to act directly or indirectly for the benefit or on behalf 
of any national of such foreign country, and 

« * # ♦ * 

In any case in which by virtue of the foregoing defini¬ 
tion a person is a national of more than one foreign 
country, such person shall be deemed to be a national 
of each such foreign country. In any case in which 
the combined interests of two or more foreign countries 
designated in this Order and/or nationals thereof are 
sufficient in the aggregate to constitute, within the 
meaning of the foregoing, control or 25 per centum or 
more of the stock, shares, bonds, debentures, notes, 
drafts, or other securities or obligations of a partnership, 
association, corporation or other organization, but such 
control or a substantial part of such stock, shares, bonds, 
debentures, notes, drafts, or other securities or obliga¬ 
tions is not held by any one such foreign country and/or 
national thereof, such partnership, association, corpora¬ 
tion or other organization shall be deemed to be a na¬ 
tional of each of such foreign countries. * * * 
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Executive Order No. 9193; July 6,1942,7 F. E. 5205: 


10. For the purpose of this Executive Order: 

(a) The term “designated enemy country” shall 
mean any foreign country against which the United 
States has declared the existence of a state of war 
(Germany, Italy, Japan, Bulgaria, Hungary, and Ru¬ 
mania) and any other country with which the United 
States is at war in the future. The term “national” 
shall have the meaning prescribed in section 5 of Execu¬ 
tive Order No. 8389, as amended: Provided, however, 
That persons not within designated enemy countries 
(even though they may be within enemy-occupied coun¬ 
tries or areas) shall not be deemed to be nationals of 
a designated enemy country unless the Alien Property 
Custodian determines: (i) that such person is controlled 
by or acting for or on behalf of (including cloaks for) a 
designated enemy country or a person within such coun¬ 
try; or (ii) that such person is a citizen or subject of 
a designated enemy country and within an enemv- 
occupied country or area; or (iii) that the national 
interest of the United States requires that such a person 
be treated as a national of a designated enemy 
country. * * * 
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APPENDIX B 

United States District Court, Southern District of California, 

Northern Division 

No. 408-ND —Civil 

Alexander E. Sarthou, as Executor op the Last Will and 

Testament of Paul von Neindorff, Deceased, plaintiff 

v. 

Tom C. Clark, Attorney General, as Successor to the 
Alien Property Custodian, defendant 

memorandum of decision on the merits 

This is a suit in equity brought under the authority of Sec¬ 
tion 9 of the Trading with the Enemy Act, as amended, here¬ 
inafter called the Act. 50 U. S. C. A. App. 189 et seq. The 
plaintiff predicates his claim specifically under Subsection (d) 
of Section 9 of the Act. 

As a result of pretrial under Rule 16 F. R. C. P., many of the 
initial questions projected by the pleadings have been deter¬ 
mined, as will appear from the pretrial order entered herein 
May 21, 1947, to which reference should be made for further 
details. 

Plaintiff is the executor of the Last Will and Testament of 
Paul von Neindorff, deceased. The Will is holographic. It 
was executed at Budapest, Hungary, where von Neindorff was 
temporarily living on June 11,1941. The Will has been duly 
admitted to probate under applicable laws of the State of 
California, in the Superior Court of the County of Tulare in 
such State. 

The relief that is sought herein by the plaintiff as executor 
is the return to him for administration of two citrus-producing 
ranches situate in Tulare County, California, and other prop¬ 
erty, all of which is devised by von Neindorff in the Will of June 
11, 1941. At present the ranches and the other property in¬ 
volved are vested in the Alien Property Custodian by seizures 


under vesting order Number 2841, executed December 1,1943, 
and supplemental vesting order Number 3774, issued June 7, 
1944. 

The case presents peculiar activities and attitudes of Paul 
von Neindorff, the central personality under scrutiny, during 
his presence in Europe from about the middle of the year 1939 
to his death there on November 15, 1944, at a hospital at 
Salzburg, to which he had been removed about one week before 
from a concentration camp at Laufen. Germany. i 

Paul von Neindorff was bom of German parents at St. Legier, 
Switzerland, on January 30, 1870. His father was a military 
commandant at Graudenz, a town in West Prussia, and his 
paternal grandfather was Commanding General of the Prus¬ 
sian Artillery. As a boy of ten, Paul von Neindorff entered 
the Cadet Institute in Bensberg, later going to a cadet institutje 
at Potsdam. He came to America in 1887, and lived in the 
United States after that time except when periodically visiting 
Europe, and toward the latter part of his life he went there 
yearly. He was a citizen of the United States through nat¬ 
uralization on June 2, 1896. He was married, and with his 
wife Margaret, who was ill and bedridden at the time, he went 
to Wiesbaden, Germany, in 1939. Leaving Mrs. von Neindorff 
in the care of a nurse, Auguste Suess, at Wiesbaden, he came 
to California in 1940, and after staying in the United States 
about six months, returned to Wiesbaden in October 1940. 
Through one Staab he contacted Heinz Jennewein, at that time 
in charge of Military District XII of Secret Intelligence Serv4 


ice of the German Army at Wiesbaden. After investigation, 
in the fall of 1940, von Neindorff accepted employment in such 
activity, and having been given an undercover name, “Nar- 
cisse,” was assigned missions in various countries in Europe 
outside of Germany in counter intelligence work for the Ger¬ 
man Army. These he indisputably completed at different 
times in the year 1941, at least up to the entry of the United 
States into the war in December 1941, and while there is much 
evidence, both documentary and by oral testimony, that he 
continued such undercover counterespionage in January 1942, 
the central problem before us is as to the probability of such 
activities under all of the evidence before the court. 


vm 


Von Neindorff remained in Wiesbaden upon completion of 
his counterespionage work until his arrest by German au¬ 
thorities in July 1942, and after that time until his death he 
was a prisoner for offenses against the German government of 
which he was convicted in courts of the Nazi regime. 

There are some inscrutable situations and conflicting char¬ 
acteristics shown by the record before us relating to this odd 
individual, and the problem of judicially determining the legal 
status of Paul von Neindorff under the provisions of the Trad¬ 
ing With the Enemy Act is not without its difficulties. How¬ 
ever, by keeping clearly in mind the restrictions on the legal 
right to successfully sue the United States that are expressly 
provided for in Section 9 and the concomitant definitions of 
status contained in Section 2 of the Act, we have been unable 
under the record before us to conclude that the plaintiff-execu- 
tor has sustained the burden of proving that Paul von Neindorff 
was not an “enemy” or “ally of enemy” at the time of and 
after the entry of the United States in the war against Nazi 
Germany. Cf. Clark v. Uebersee Finanz-Korporation, 332 
U. S. 480. And while the ultimate crucial issue in this case is 
whether Paul von Neindorff was an “enemy” or “ally of an 
enemy” of the United States as defined in Section 2, subdivi¬ 
sions (a) and (b) of the Act, to decide such issue the court 
must from the preponderance of the evidence consider and 
answer two subsidiary questions: (1) was Paul von Neindorff 
a resident of Germany during World War II, as the term “resi¬ 
dent” is used in the Act and as it has been interpreted by the 
courts; and (2) was Paul von Neindorff an officer, official or 
agent of the government of any nation with which the United 
States was at war during the period from December 11, 1941 y 
to November 15,1944, the date of his death? 

We think “resident within the territory” as employed in the 
Act connotes something different from and more than living 
within the specified areas. It is rather indicative of a settled 
and permanent place of abode, volitionally acquired and vol¬ 
untarily assumed. It is a habitation having domiciliary prop¬ 
erties. Josephberg v. Markham (C. C. A. 2), 1945, 152 F. 
(2d) 644; Vowinckel v. First Federal Trust Co., et al. (C. C. 
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A. 9), 1926,10 F. (2d) 19; Stadtmuller v. Miller (C. C. A. 2), 
1926,11F. (2d) 732. 

Measured by such standards, von Neindorff in the light of 
the factual situation shown by the record before us cannot lj>e 
held to have at any time manifested a clear intention to change 
his domicile from California to Europe. His migratory and 
yisitor habits of spending several months of each year in 
Europe began about 1923 and were consistently terminated 
and concluded throughout his life by regularly returning to 
California and devoting his attention to and living near his 
Tulare County properties, whereon he and his wife had estab¬ 
lished their home early in 1930. Even after his final visit 1o 
Germany, which began in 1939, he returned to Tulare County 
in 1940 to look after his affairs, and while there he evinced what 
may be characterized as a most forceful expression of his in¬ 
tention to retain a domicile in California by registering as a 
voter and stating his residence as Number 563 Monroe Avenue, 
Porterville, Tulare Co., California—a place which he had made 
his home with Mr. •Sarthou, the plaintiff herein, since 1937. 

The transitory movements and acquisition of housing fa¬ 
cilities in Europe, while material for considering his residential 
status under the Act, cannot be said to outweigh the uniform 
and positive classification of himself as residing in Porterville, 
California, in formal instruments and documents pertaining 
to himself, his activities and his property interests in Germany 
and in California. 

When all the evidence, including the decree of the State court 
admitting the Will of November 11,1941, to probate in Tulare 
County, California, is considered, it is clear that Paul von 
Neindorff was not a resident of Germany within the meaning 
of the Act under consideration in this case, and the court so 
finds. I 

We turn to consider subsidiary question (2), which is, conn 
cretely: was Paul von Neindorff an officer, official, or agent of 
the Government of Germany at any time between December 
11, 1941, the date of the Axis declaration of war against the 
United States, and November 15, 1944, the date of the death 
of Paul von Neindorff? 
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Primarily, we have for decision rulings on the admissibility 
of certain writings of Paul von Neindorff intended apparently 
for but never actually delivered to his attorney. It is con¬ 
tended by plaintiff-executor that such writings should be ex¬ 
cluded as confidential communications between attorney and 
client. We think it not clear that the questioned writings were 
regarded by von Neindorff as confidential, and such essential 
factor being of doubtful existence, exclusion from considera¬ 
tion by the court in this action is not warranted. Exhibits 
BB and BB-1 and Z and Z-l are therefore admitted in evi¬ 
dence. .See Mission Film Corp. v. Chadwick Pictures Corp. t 
207 Cal. 386; People v. Hall, 55 C. A. 2d, 343. 

One other document, defendant’s Exhibit DD and its English 
translation Exhibit DD-1 are also objected to by the plaintiff. 
This exhibit is a certified copy of an opinion and decision of 
the Special Court for the District of the Superior State Court 
at Frankfort on the Main in a criminal case against von Nein¬ 
dorff in such court at a session of June 5,1944, at Wiesbaden, 
Germany. The purpose of the offer was sttited to be to identify 
the German court, its members, the charges against von Nein¬ 
dorff and the outcome of a second criminal proceeding against 
him in June 1944. Inasmuch as there is other evidence in the 
record reflecting such matters sufficiently, we regard the 
proffered document as far as relevant to be merely comulative 
and surplusage, and plaintiff’s objections to Exhibit DD and 
DD-1 are sustained. 

We have earlier in this memorandum, alluded to the mys¬ 
terious attitude of Paul von Neindorff and to the machinations 
of the Hitler regime in dealing with him from July 1942 to his 
death November 1944. This court has been unable, after a 
very careful and extended consideration of the record, to ju¬ 
dicially appraise many of such peculiar and unusual matters 
from normal bases. There are, however, clearly established 
and credible factors in the record before us that clearly justify 
the conclusion that Paul von Neindorff, after the entry of the 
United States into World War II, was an officer, official or 
agent of the Government of Germany, and such conclusion 
therefore, under the terms of the Act, requires dismissal of the 
executor’s claim in this action, without prejudice, however, to 


any other applicable executive or administrative relief under 
tiie Act. 

Aside and apart from the testimony of the German alien 
witnesses Suess, Jennewein and Thoresen, produced by the! 
Government at the trial, the memorials in the form of letters 
written by von Neindorff himself indisputably show him to 
have expressed loyalty to Hitler and in sympathy with his 
racialism philosophy. During his imprisonment by the Nazis, 
which began in July 1942 on alleged charges of indiscreet dis¬ 
closure and continual .malicious utterances against the German 
Government, and its leaders, he wrote boastfully and fervently 
of his attachment to the “Reich” and to the “Fuhrer.” Three 
of such writings so thoroughly reflect the attitude and senti¬ 
ment of von Neindorff even after the United States entered 
the war, and also show such equivocal statements of his activi¬ 
ties in 1942 that it is appropriate to quote these sustained dis¬ 
closures of Nazi principles. Under date of October 27, 1942, 
he stated: 

My conduct as regards the Fuhrer and the Reich is 
such that I could never be accused of treason! And I 
believe that you personally are now of the same opin¬ 
ion, and anyone else to whom this case is presented 
accurately, in acordance with the truth.—Further, it is 
true that during my absence, after my return from 
Portugal, this Frau Ransenberg lived in the same house, 
and then while Our Gusti (also?) was on a trip, stole 
letters from my desk, locked or not, because a couple 
(of them) were found in her possession. It would be 
all the same to the Ransenbergs whether my sitting room 
or desk was locked or not, because they would find ways 
of opening doors or desks.—From January 1941 to the 
begining of December 1941 I was doing things for 
Branch XII, I took trips to France, Spain, Portugal, 
and twice to the Balkans. I did not solicit this post, 
but was asked to make these trips, because I was an 
American citizen, and had an Am. passport and much 
' foreign exchange, and I know languages and am an ex¬ 
perienced traveler. In spite of my advanced age of 72, 


in spite of the pleas of my very sick wife, I made these 
trips, received 700 R. M. (Reichsmarks) for it, and a 
letter of thanks from Capt. Jannewein (?) for the good 
reports for the Wehrmacht. My expenditures for these 
trips were about 1500 dollars, and on my return 1 found 
my wife in the morgue, dead.* (Translator’s note: 
There does not seem to be any footnote to elucidate 
this asterisk). Now I have been in prison over 3 
months and am in poor health. Could you not let me 
go home and let me have my freedom, please. Since 
America entered the war I have no longer done anything 
for Branch XII. 


Again, about eight months later, he wrote: 

On March 15,1940,1 went to America, came to Wies¬ 
baden in October 1940; shortly after that, in November, 

I was called upon to make important trips abroad for 
the Reich! On March 10,1941,1 returned from one of 
my trips abroad, and on March 11 my wife was buried 
in Wiesbaden.—In 1940 I bought a villa from Jews in , 
Wiesbaden, with the approval of the city of Wies¬ 
baden !—I then wished to return to California, but was 
again called upon to make trips abroad for the Reich. , 
These further trips took about 6 months. Now since 
the U. S. A. entered the war I was no longer active for 
the Reich! Shortly before I started on these trips, I 
told my wife and a couple of other persons I knew, that 
I was going to make trips for the Reich.—“That is the 
misdeed that I did.” and was charged with “alleged 
treason” and sentenced to a year in prison; of the eleven 
months that I had to spend in detention awaiting prose¬ 
cution, I was allowed 8 months! And I must now re¬ 
main here in prison until Oct. 25th. I committed this 
offense unwittingly, and I have never had the intention 
of harming the Reich!—I have never incurred the pen¬ 
alty of the law!—I paid for all those trips with my own 
money; with the exception of 720 R. M. I received a 
nice letter of commendation. I am over 73 years of age 
and my health has suffered greatly since the many 
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months that I had to spend in prison.—I have done 
much good for Germany in the U. S. A. and am ready 
to continue to do good for Germany. 

Then about nine months thereafter he again wrote: 

1) From H(err) Werlin’s letter in March or April 
42, in which he called upon me to go to Portug(al) 
again (red) to attend to important matters for the 
Wehrmacht (armed forces), it is clearly seen how v. N. 
feels toward Werl(in), Reich and Fuhrer, in spite of the 
fact that the USA was at that time already in the war, 
and I, as a USA citizen, ran the risk of losing my entirq 
fortune in the USA!—2) In 1941 the Wehrmacht de¬ 
manded that he travel in Portugal, he did this gratis, 
and for (the sake of) his valuable reports from Portugal 
he saw himself obliged to get an extension in Portugal of 
his USA passport (which had expired) in order to get 
from Portugal to D (Deutschland, or Germany), to sub¬ 
mit reports. I received a letter of commendation and 
720 RM for this undertaking from the Wehrmacht, you 
too know this letter of commendation. He showed the 
extension in his USA passport to the Wehrmacht, and 
also to the foreign Office in Berlin and the US Consul 
General in Frankfurt am Main, as well as in Munich. 
Therefore it is not a fact that the Gestapo accused him 
of falsifying passports. Later the Wehrmacht again 
called upon him to travel to the Balkan countries in his 
passport. For 8 months activity I spent more than 
$1500 and 1200 RM and received nothing. 

Without further comment on the many peculiar written 
statements of Paul von Neindorff that are in evidence, if there 
were nothing before the court but the contradictory writings 
of von Neindorff, the security of a finding of his identification 
with the Nazi regime as a counter-intelligence agent after 
December 11, 1941 would be questionable, but we think that 
the candid and convincing character of the testimony of wit¬ 
ness Jennewein leaves no reason to doubt the justification for 
such a finding in the light of other corroborating factors in the- 
case. 


Whatever may be asserted under the evidence against the 
fairness, impartiality and credibility of either the witnesses 
Auguste Suess or Ingewald Thoresen, such contentions can 
have no application under the record before us as to the wit¬ 
ness Heinz Jennewein. This witness, now a German business¬ 
man, was during the war an officer in the German army, and as 
such was in charge of an office of counter-intelligence, Branch 
XII in Wiesbaden. He was the immediate superior in mission 
work of a confidential character that von Neindorff, according 
to his admissions in evidence, performed in various countries 
■of Europe for the German army in the year 1941. It was from 
officer Jennewein that von Neindorff accepted employment as 
a Nazi agent. He made the assignments to von Neindorff and 
received reports from him of the missions completed by him 
in Portugal, Spain and the Balkans in 1941. That von Nein¬ 
dorff was paid by Jennewein on his return from one of the 
missions is indisputedly proven. His testimony as to these 
-counter-espionage assignments corresponds substantially with 
von Neindorff s writings that are in evidence. He was positive 
and unequivocal that he had assigned von Neindorff to a mis¬ 
sion to Paris and that von Neindorff had completed it, returned 
and reported to him concerning it in January 1942. The only 
discrepancy between his testimony on the point of von Nein- 
dorff’s espionage activities after the entry of the United States 
into the war and the writings of von Neindorff relating thereto 
lies in the designation of the locale in Europe to which von 
Neindorff went on the mission, and not at all of the fact of 
the mission’s occurring in the year 1942. The witness Jenne¬ 
wein, as we have noted, testified that von Neindorff went to 
Paris, while the von Neindorff writing states that he went to 
Portugal. There is no conflict or contradiction whatever 
between them as to the existence of an espionage mission by 
von Neindorff in the year 1942. There has been no showing 
whatever that lends any support to the argument that the wit¬ 
ness Jennewein was unfriendly to von Neindorff at any time or 
that he was prejudiced or had any interest adverse to the plain¬ 
tiff, or to any of the beneficiaries of the estate of von Neindorff, 
^nd the mere fact that he appeared as a witness furnishes no 




grounds whatever to disregard or reject his testimony in this 
case. 

Our decision in this case rests entirely upon what we think 
is an irresistible conclusion under the record before this coi 
namely, that Paul von Neindorff was an “enemy” and 
of enemy” under the Trading with the Enemy Act, as amend< 
by reason of having acted as an agent of the German Govern¬ 
ment after that Government and the United States were at 
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war. Under no other theory or basis can the plaintiff-executor 
under the evidence be barred in this suit from the remedial 
provision of Section 9 of the Act. 

It is undoubtedly true, as urged in the brief of the defendant,, 
that Congress in the First War Powers Act of 1941 (55 Stat. 
839), granted the President the power to vest in an agency 
designated by him “any property or interest of any foreign 
country or national thereof” ( Clark v. Uebersee Finanz-Kor- 
poration, supra) , and therein authorized the President to pre¬ 
scribe rules and regulations which he deemed necessary to 
carry out the purposes and objectives of the Act. But in test¬ 
ing the scope and effectiveness of Executive Orders promulj 
gated under the Act which restrict or enlarge statutory terms 
employed by Congress in national legislation, care must 
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taken to make secure to “any person not an enemy or ally 
enemy”, as such categories are specified in the Act, the rightj 
to reclaim his property or to have just “compensation” for it 
under the protection of the Fifth Amendment to the Consti¬ 
tution of the United States. See Josephberg v. Markham , 
supra, and Silesian-American Corporation v. Markham 
(C. C. A. 2), 1946.156 F. (2d) 793. 

We understand the defendant to contend under his separate 
defense to the complaint that regardless of his “residence” or 
“enemy” taint, von Neindorff, a citizen of the United States, 
became a “national” of Germany under Executive Order 9095, 
as amended, because he occupied a dwelling place in Germany 
during the time that a state of war existed between that nation 
and the United States and that by reason of such situation, 
exclusive of any other statutory factor, von Neindorff is classi¬ 
fied as an “enemy” as to whom no right of suit is provided 
under Section 9 of the Act. We do not believe that such a 


narrow concept of the right to sue explicitly granted by Section 
*9 (a) is warranted by the purposes and objectives of the Act 
or by any other Congressional Act. See Clark v. Uebersee 
Finanz-Korporation, supra, and SUesian^A merican Corpora¬ 
tion v. Markham, supra. 

We conclude by holding that Paul von NeindorfF was neither 
a “resident” nor a “national” of Germany within the meaning 
of the Trading With the Enemy Act, as amended. We hold, 
however, that Paul von Neindorff under the record before this 
court was an agent of the German Government on and after 
December 11, 1941, and during such period was an “enemy” 
and “ally of enemy” within the meaning of the Trading With 
the Enemy Act, as amended. 

Accordingly, findings of fact, conclusions of law and judg¬ 
ment of dismissal of the action on the merits under issues of 
the complaint and answer are ordered for defendant without 
costs. 

Attorneys for defendant will prepare, serve, and present 
same in accordance with the views expressed in this memo¬ 
randum and under the rules within ten days from notice 
hereof. 

Dated June 2,1948. 

Paul J. McCormick, 

United States District Judge . 
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APPELLANT’S REPLY BRIEF 

The Government’s brief (Point I, pp. 25-33) argues tliat 
the issues presented in Appellant’s opening brief are not 
the real issues before the Court. It objects specifically 
(Gov. Br. p. 26) to the first question which we say is pre¬ 
sented by the record (App. Br. p. 2) and to the hypotheti¬ 
cal case stated at the beginning of our argument (App. Br. 
p. 23) as not correctly reflecting the issues before tie 
Court. With respect to our formulation of the issues the 
Government charges.us (Gov. Br. p. 26) with “substan¬ 
tially ignoring some findings and misstating others” in 
order “to create an entirely erroneous impression as to ttye 
grounds of the decision below • * # ” 

The Government does not argue that the Appellant 
should not recover if the questions presented are as we 
state them in our opening brief. The inference is plain that 
if our question and hypothetical case correctly state these 
issues the Government itself feels Appellant should re¬ 
cover. It will therefore be our first task in reply to estab¬ 
lish by the record that our formulation of the issue in this 
case is correct. 
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The Position of Appellant 

Briefly stated, our position is that the Government might 
succeed in retaining the vested property only if the evi¬ 
dence shows that ownership of the Appellant's shares and 
control of the vested property by an enemy existed at the 
time of vesting or at the very least at the time of the out¬ 
break of the war . For purposes of Appellant’s recovery of 
its property here the difference between our view that 
enemy ownership and control must exist at the time of 
vesting in- order to deny recovery and the Government’s 
view that enemy ownership and control at the time of the 
outbreak of war between the United States and Germany 
is sufficient to deny recovery (Gov. Br. p. 70) is immaterial 
because the only purported agent of an enemy, as found 
by the court below and disclosed by the record, was Hans 
Frankenberg. But in 1940 he left Switzerland and he came 
to the United States for permanent residence and filed his 
declaration of intention to become a United States citizen. 
There was not a scintilla of evidence that he controlled or 
even influenced the management of the corporation after 
1940. The court found (R. 58): “The record is bare of 
evidence that after 1940 Frankenberg exercised control 
over plaintiff • • • ” The court added (R. 58): “the record 
is also bare of any evidence of a termination of such con¬ 
trol”. But it is apparent from the record that in this find¬ 
ing the court was not referring to management control be¬ 
cause the record contains uncontradicted affirmative evi¬ 
dence that Frankenberg’s connection with the management 
terminated. The court found as follows (R. 58): “Dr. 
Meier testified that in the year 1940 plaintiff corporation 
was without connection with Fritz von Opel or with Hans 
Frankenberg and that it became necessary for Dr. Meier 
to have a direct hand in the management of the affairs of 
the corporation”. Dr. Meier testified that he had never 
received any instructions from Wilhelm von Opel and had 
never met him (R. 1462). 
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The absence of any enemy control exercised by Franken- 
berg after 1940 is established not only by this finding that 
Appellant was without connection with Frankenberg after 
1940 and the circumstantial evidence that he left Switzer¬ 
land permanently for the United States, bnt also by the 
strong presumption, arising out of his permanent resi¬ 
dence here and application for naturalization, that he was 
not disloyal to his adopted country and was not trading 
with the enemy. 

It is clear, therefore, that the court was not referring to 
a management agency of Frankenberg for Wilhelm Von 
Opel Bather the court’s finding of agency related solely to 
a technical copossession of the shares for the purpose of 
continuing the usufruct in being. All of the facts estab¬ 
lished during the course of the proceeding showed the 
termination of Frankenberg’s alleged management agency. 
And if there were no evidence the result would be the same. 
Insurance Co. v. Davis, 95 U. S. 425 sets forth in clear and 
precise terms that at the outbreak of war there is a pre¬ 
sumption that an agency has discontinued (App. Br. p. 64). 

Because the language of the finding was misleading 
plaintiff’s counsel obtained the Court’s clarification of the 

finding at a hearing on the findings. The Court’s attention 

+ • 

was called to the fact that no presumption that Franken¬ 
berg was trading with the enemy was possible. The Cobrt 
explained that no such presumption was intended and that 
the finding only meant that the usufruct had not been 
lost by the termination of copossession. The illuminatiiig 
colloquy between court and counsel on this point (B. 1782- 
3) is as follows: 


“The Court: There are two forms of control that I 
am talking about. There are two forms. One of thejm 
exists by virtue of this usufructuary interest. That is 
number one. Now, that did not end, in my judgment. 
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“I might grant that you are right on this other kind 
of control, by virtue of what the Supreme Court said, 
namely, that Frankenberg was over here bossing and 
telling them what to do. As you say, that might vio¬ 
late the Trading with the Enemy Act I do not know 
whether it does or not. Let us say it does, though. I 
might say that if it violated the Trading with the En¬ 
emy Act—or, as the Supreme Court says, an agency— 
the boss over here—between a person not a resident 
of Germany and one who is a resident and a citizen of 
Germany would be a rational deduction—that is 
true. I mean to say where an agency of another one 
over here, an American with an agency in Germany, 
would end at the outbreak of war, that is not going 
to break down his control by virtue of this usufructu¬ 
ary interest. 

“You may be right, and I do not know whether you 
are right. You may be right, but I am inclined to think 
that, so far as bossing the company is concerned, I am 
not entitled to presume that after the outbreak of war; 
but on that usufructuary interest, I simply do not think 
that the declaration of war by the United States with 
Germany would break down Wilhelm’s— 

“Mr. Gallagher: That is a different point that I 
won’t labor with you. 

“The Court: That is right, but that very point would 
constitute the enemy taint and would constitute the 
right in rem that I am talking about in this conclusion 
of law. Do you see what I mean ? 

“Mr. Gallagher: I know, and I am not trying to dis¬ 
suade you, and I know you have made up your mind 
on that. 

“The Court: That is the heart of my decision, and I 
cannot believe it is wrong.” 

Therefore, we asserted in our opening brief and we re¬ 
peat that the sole issue on this appeal is whether the usu- 
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fruct in itself as defined by the findings of the court, 
coupled with certain other circumstances which the court 
regarded as s^picious, constitute enemy taint. The| as¬ 
sertions of tSsS&l control which the government constantly 
reiterates in its brief are inexcusable misstatements both 


as to the findings, the record, and the court’s opinion. 

We argued in our opening brief (pp. 58-64) that the ab¬ 
sence of enemy management control over the American 
corporations made it impossible for them to be used as an 
enemy front for/any purpose. For that reason their stock 
could not be retained by the Custodian. We relied on Mr. 
Justice Douglas’ opinion in the former appeal of this case. 
That opinion in our view requires one of three things: (1) 


the property must be a device to conceal an enemy resource 
under an innocent front, or (2) there must be such substan¬ 
tial ownership as to justify seizing the property in order 
to deplete enemy financial resources, or, (3) there must be 
some utilization of the property in some form of economic 
warfare. Another consideration, not mentioned in the O] fin- 
ion, might be that there existed a substantial threat of such 
utilization. 

Applying these criteria it is clear from the record lhat 
the case does not fall within either the first or the third 
classification of enemy taint listed above. As to the first 
the court found that the gift to Fritz von Opel in 1931 from 
his father was not a sham. This finding overruled the Gov¬ 
ernment’s principal contention and it is no longer arguable 
that the transaction was a device to conceal enemy re¬ 
sources. As to the third classification the record is clear 
that there was never any utilization of the property for 
economic warfare. No enemy either controlled the corpo¬ 
ration or received any income therefrom at the outbreak of 
war. This leaves, as the only issue before the court, |the 
question whether the usufruct itself was substantial owner- 
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ship by an enemy. No possible showing of management 
control after 1940 can be made here.* 


The Position of the Court 



The court below in deciding the case did not at any time 
rely on the existence of actual management control of plain¬ 
tiff by an enemy at or after the outbreak of war. It is stated 
in the opinion (R. 48): 


“It seems to me the usufructuary interests of "Wilhelm 
and Marta von Opel and the contingent* interests which 
they, their daughter or her issue, owned in the vested 
securities pursuant to the provisions of the agreement 
of October 5, 1931, and the delivery of the stock of 
plaintiff to Wilhelm and Marta von OpePs agent, con¬ 
stitute such substantial enemy taint as to bar recovery 
by plaintiff.” 


The court in its opinion then added certain makeweight 
considerations which the court conceded did not of them¬ 
selves constitute enemy taint of plaintiff, as follows: 

(1) The fact that Fritz von Opel made a payment of 
money required by the law of Liechtenstein when he be- 

* This case is wholly unlike the cases more usually presented for judicial 
determination in which enemy interests have been concealed or in 
which the enemy has made a transfer of property in contemplation 
of seizure. Standard OH Co. v. Clark, 163 F. (2d) 917 (C. A. 2), 
c. d., 333 TJ. S. 873; Eaneme Fujino v. Clark, 172 F. (2d) 384 (C. A. 9), 
c. <L, 337 U. S. 937; American Transatlantic Co. v. United States, 
83 F. Supp. 832 (Ct. CL); Draeger Shipping Co. v. Crowley, 55 F. Supp. 
906 (S. D. N. Y.). In this case the gift was made in 1931. All of 
the facts at all times have been completely revealed by the appellant, 
which made all of its records in Switzerland available to the Govern¬ 
ment, and by the individuals concerned. Similarly, Beck v. Clark, 88 
F. Supp. 565 (Gov. Br. p. 71), affirmed 182 F. (2d) 315 (C. A. 2), is 
wholly different because it involved a sale of American shares by 
German owners in Germany after the beginning of the European war 
in November, 1939, and a concealed reservation of the right to buy 
the stock back. No reservation whatsoever of the rights transferred 
to Fritz von Opel was made and there was no attempt at concealment. 
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came a citizen of that country in 1939. The court did not 
like Fritz von Opel’s Liechtenstein citizenship though it 
conceded it was not open to collateral attack. The court 
also expressed the opinion (R. 49) that until 1941 when war 
commenced that Fritz von Opel “had a continued interest 
in the welfare of and sympathy for Germany”. The court 
limited that interest to the outbreak of war and there was 
evidence in the record that von Opel had assisted out mili¬ 
tary intelligence and our war effort both before and during 
the war (R. 392-396, 2209). 

(2) The court noted in its opinion (R. 49-50) the exist¬ 
ence of plaintiff’s Hungarian subsidiary. Since plaintiff 
had not exercised any control over its Hungarian subsid¬ 
iary during the war the court necessarily found that its 
ownership of the stock would not prevent recovery by 
plaintiff in this suit. Nevertheless the court found signifi¬ 
cance in the fact that plaintiff, while it had not “exercised 
any control over its subsidiary after December 
nevertheless “never took affirmative steps to sever it 
tions with Transdanubia” (R. 50). 

In none of these grounds for its decision did the court 
rely upon any actual management or de facto control Exist¬ 
ing either at the time of vesting or at the outbreak Ef the 
war. It could not have done so because there was not a 
scintilla of evidence to that effect in the record and the af¬ 
firmative evidence of plaintiff to the contrary stands un¬ 
contradicted. 

The Issues Presented by the Court’s 
Opinion and Findings 

In our opening brief we stated the issues in a question 
which we illustrated by a hypothetical case. The question 
reads as follows (Br. p. 2): 
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“Whether an alleged limited usufructuary interest, 
which was never exercised, of German parents resid¬ 
ing in Germany in 80 per cent of the income of the 
shares of plaintiff, a neutral Swiss corporation, owned 
by their son, a citizen of a neutral country, constitutes 
‘enemy taint’ justifying confiscation of plaintiff’s as¬ 
sets in the United States consisting principally of 
shares of two domestic corporations.” 

The hypothetical case illustrating the issues before the 
Court reads as follows (App. Br. 23-24): 

“A, a wealthy German living in Germany, has a son, 
B. A makes a substantial gift to B at the age of 31 of 
shares of stock in an American corporation. B leaves 
Germany and comes to America where he becomes an 
American citizen. He makes infrequent trips to Ger¬ 
many, totaling less than 10% of the entire time from 
1931 to the outbreak of the war. B invests the proceeds 
from the sale of shares of stock in the American cor¬ 
poration and invests the same in a business in Wash¬ 
ington, D. C. The father in the deed of gift by which he 
conveyed the original shares of stock to the son in 1931 
had retained a right to call upon the son for 80% of the 
income from the proceeds of the gift if the father ever 
desired the same. This is called a usufructuary inter¬ 
est. The father never asked the son for any income, 
nor was he ever given any. Suppose the son at the out¬ 
break of the war was an American citizen and the 
Alien Property Custodian confiscated the property of 
the son, B, in America during the war on the ground 
that the entire property was enemy tainted because 
the father had the right to ask for some of the income 
from the business. Obviously there would be no justi¬ 
fication for such an appropriation. 

Now, suppose that the son instead of being an Amer¬ 
ican citizen was a citizen of a neutral country. Can 
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the government confiscate the property because of the 
ancestral background of the neutral and his alleged 
prewar interest in the country of his birth? That, in 
brief, is the question now before the Court.” 

We have reprinted the above question and hypothetical 
illustration in our reply brief because the principal attack 
of the Government rests on its assertion that the above 
question and hypothetical case do not present the real 
issues which are before the Court. At no point doe? the 
Government argue that if we have stated the issues cor¬ 
rectly plaintiff should not recover. This is no doubt for the 
reason that under the issues so stated there can be no en¬ 
emy taint according to the opinion of Mr. Justice Douglas 
in the former appeal in this case. That opinion clearly 
states that the only justification for seizing neutral prop¬ 
erty is to prevent the enemy from using it to wage economic 
war or as a false front for building up enemy assets in neu¬ 
tral countries. Here the neutral property clearly was not 
a device to conceal enemy assets. It was never utilized for 
economic warfare. There was no actual control during the 
war by an enemy. The claim to income represented by the 
usufruct was never exercised. It could not have beep ef¬ 
fectively exercised to divert dividends from these American 
companies to Germany during the war. 

But suppose we concede for the purpose of argument that 
as a practical matter Wilhelm von Opel could have obtained 
80% of the dividends from plaintiff’s shares in the Ameri¬ 
can corporations during the war. Such a power might jus¬ 
tify seizing the usufruct and directing the American com¬ 
panies to pay 80% of such dividends to the Custodian. It 
could not justify confiscating the neutral corporation’s en¬ 
tire property and the interest therein of the neutral citizen, 
Fritz von Opel. 

The Court’s opinion in approving the confiscation of the 
shares of the American corporations themselves rather 
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than the usufructuary interest has violated the very pur¬ 
pose of the statute which permits seizure of neutral prop¬ 
erty only as a protective measure. It adopts the principle 
that any partial interest in neutral property by an enemy 
may taint the entire property. This is indeed a revolu¬ 
tionary concept If applied to a neutral who was an inno¬ 
cent person and friendly to the United States it would be 
shocking on moral grounds. It is for that reason we be¬ 
lieve that the Court finds comfort in pointing out that the 
neutral stockholder, Fritz von Opel, is an ex-German and 
that he and his Swiss company, through a Hungarian sub¬ 
sidiary, had some business connection with Germany prior 
to the war. The Court’s opinion amounts to this: If a build¬ 
ing in Washington were half owned by an Argentine citizen 
and half by a German at the outbreak of the war the Argen¬ 
tine’s interest could be confiscated. We. submit that the 
mere assertion of such a contention is its own refutation. 

We do not, of course, concede that the Government could 
have seized the usufruct. We have shown elsewhere that 
the usufructuary interest was waived (Br. p. 67) and had 
terminated with the loss of copossession of the shares (Br. 
p. 65). However, assuming for the purpose of argument 
that we were wrong on this, certainly the usufruct is the 
only thing which can be seized. Fritz von Opel at the very 
least would be getting his proportion of the whole income 
which he could increase by proper management of the com¬ 
panies. 

We therefore assert that on no view of the case can the 
Government seize the shares of the American corporations 
owned by the neutral corporation in this case. 

The Position of the Government 

The Government is not willing to adopt and defend here 
the extreme view taken by the court below that without any 
actual enemy control of plaintiff the mere existence of the 


alleged enemy usufructuary interest in the plaintiff’s pharos 
is sufficient “ownership” warranting confiscation of the 
shares entirely. Its whole brief is taken up with an attempt 
to go further and to infer (1) that the usufruct was actu¬ 
ally exercised by Wilhelm von Opel, and (2) that Wilhelm 
von Opel exercised actual management control of the prop¬ 
erty during the war through Frankenberg as agent These 
contentions of the Government are wholly without founda¬ 
tion or support in the opinion or findings of the court or in 
the record. The Government in its brief has, by deliberate 
obfuscation, attempted to confuse this Court as to what the 
real issues are. They have by every conceivable means dis¬ 
torted the facts and issues presented herein in order to cre¬ 
ate an atmosphere to make difficult issues which are in 
themselves extremely simple. For example, in support of 
its contention of actual control by Wilhelm von Opel the 
Government goes so far as to state that he “had the entire 
beneficial interest in the proceeds of the gift” (Br. p. 11) 
in the teeth of the terms of the gift agreement (R. 1806), 
the findings (Fdg. 52, R. 60), and admitted fact that the 
Opel parents’ interest from the beginning was confined to 
80% of the income. 

The Government lays great stress on the fact that Wil¬ 
helm von Opei’s usufruct was a right in rem. We are un¬ 
able to see the significance of this and the Government does 
not explain it. A mortgage is a right in rem but surely the 
Government would not claim that the Custodian could seize 
the house of a neutral because it was subject to mortgage 
owned by a German. 

1. In its contention that the usufruct was exercised the 
Government states (Gov. Br. p. 29): 

“Appellant’s assertion that the usufruct was never 
exercised rests again on its attempted identification of 
the usufruct with one of its attributes, the right to in- 


come. Even as to that, however, the assertion is incor¬ 
rect Although Wilhelm claimed that he received no 
income from appellant, it appears that $150,000 was 
raised by one of appellant’s American subsidiaries to 
pay Wilhelm’s fine to the German government (R. 
1229-1230) and that appellant provided Wilhelm with 
funds for a trip to South America (R. 131).” 

Here the Government misstates the record and directly 
contradicts the specific finding of the Court in the record 
in support of its contention. The district court expressly 
found that (Fdg. 53, R. 61) “neither Wilhelm nor Marta von 
Opel ever demanded or received any income of any nature 
from the usufruct”. It had been stipulated in the record 
(R. 448) that a fine in reichsmarks was imposed on Wil¬ 
helm von Opel in connection with the gift agreement but it 
was not stipulated, claimed, proved or found that income 
from the usufruct had been sought or obtained to pay the 
fine. 

2. Throughout the Government’s brief there is a con¬ 
stant attempt to supply the missing element without which 
it knows it has no case, i.e., actual control of plaintiff and 
of the American corporations by Wilhelm von Opel dur¬ 
ing the war. For example, we find this statement (Br. 
p. 47): 

“It is unnecessary to determine to what extent the 
control thus exercised by Wilhelm von Opel through 
Frankenberg stemmed from his usufruct and to what 
extent it was a de facto control not dependent upon 
any legal right.” 

Throughout the brief by innuendo and misstatement of 
the record the Government seeks to give the impression 
that there was de facto management control in Wilhelm von 
Opel after the outbreak of the war. The second paragraph 





on page 48 is an illustration of the method. The paragraph 

commences with the sentence: 

. • • . % • . • , • • 

“In view of these rights and powers possessed by the 

Opel parents it is clear that the property here Rested 
constituted a valuable financial resource of ;the en- 
emy.” 

Let us analyze the situation of Wilhelm von Opel, the en¬ 
emy, with respect to the American companies whose stock 
was seized. He had no direct interest in them at alii His 


only chance was to induce the Swiss corporation to 


bring 


pressure on the American management to provid^ him 
with money for enemy use,—a thing which he never tried 
to do. Obviously had he tried it it would have been impos¬ 
sible. To assert that the Harvard Brewing Company was 
a valuable enemy resource under these circumstances is 
pure nonsense. j 

But in any event if this had been a valuable right the 


Government should have seized the usufruct and dir 


ected 


the American companies to protect whatever right? the 
Custodian had standing in the shoes of Wilhelm von Opel. 
In other words, if there be a valuable enemy resource here 
the Government did not restrict its seizure to that interest. 

The next two sentences of the paragraph in the Govern¬ 
ment’s brief (p. 48) read as follows: | 

“By their usufruct the Opel parents had the rig|it to 
receive the income from the property. Morepver, 
through the actual control that he exercised, Wilhelm 
could have compelled the liquidation of some or all of 
the properties.” 

It is diffic ult, to condone such a statement of Wilhelm von 
Opel’s power. There is no finding of the Court to support 
this. The alleged usufructuary right under German law 
gives no power of liquidation. As a practical matte* the 



notion that the Harvard Brewing Company during the war 
would have liquidated for the benefit of an enemy against 
the wishes and interests of Fritz von Opel whose property 
would have been thereby confiscated is fantastic. It is 
equally fantastic to assume that the Swiss company would 
have obeyed the wishes of the German enemy, thus destroy¬ 
ing the right to their principal stockholder Fritz von Opel. 
It is on such flimsy stuff that the following final broad as¬ 
sertions of the paragraph are based: 

“Accordingly, the German government had it within its 
power, through its physical and territorial control of 
Wilhelm, to insist that he take steps to make the fi¬ 
nancial resources of appellant and its American sub¬ 
sidiaries available to that government for wartime 
purposes. In every practical sense the property was 
as readily available to that government as if the full 
legal ownership of the assets had been in Wilhelm von 
Opel. 

. The brief by its constant reiteration of statements that 
Wilhelm von Opel controlled these American brewing and 
oil distributing companies in effect admits that actual con¬ 
trol is essential. For example, on page 54: 

“The properties in suit were as fully within reach of 
the enemy’s power, and as readily susceptible of use by 
the enemy, as if they had been directly owned by the 
Opel parents.” 

It would be interesting to have the Government explain 
just how Wilhelm von Opel in Germany during the war 
could have used these American companies for the benefit 
of the enemy. The only way we could imagine he could do 
it would be through the following steps i 

(1) Wilhelm von Opel would have had to reach across 
the seas during the war and induce Frankenberg, his al- 
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leged agent who had taken the oath of naturalization in 
America, to act as an enemy front. 

• . v. , , • . .'H 
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(2) Frankenberg then would have had to reach back 
across the seas to Switzerland and induce the Swiss direc¬ 
tors to manage the American companies as an enemy front 

(3) The Swiss directors would then have had to reach 
back to America and induce the American directors to util¬ 
ize the property for the benefit of the enemy. 


These practical realities reduce the Government’s as¬ 
sertion of management control to an absurdity. It is suf¬ 
ficient to say that the Government in the court below based 
its case on the claim that the gift was a sham. It lost on 
that issue. It now bases its case on grounds which were not 
found or considered by the court below, i.e., that there was 
actual control during the war. Its desperate attempt to 
make this ground plausible in the face of the record and the 
findings of fact are a clear indication that the Government 
realizes that otherwise there is no possible enemy taint on 
the actual facts of the record. 

The Usufructuary Right to Vote Plaintiff’s Shares 

Throughout the Government’s brief there are referei^ces 
to Wilhelm von Opel’s supposed “right to vote the shares” 
(Br. p. 27) and “certain rights to vote” the shares (Br. p. 
45) with the implication that he had voting rights wldch 
entitled him to control the plaintiff and the American com¬ 
panies in which the plaintiff owned stock. This argument is 
not supported by the findings and the record. The Court 
made only the limited and restricted finding (Fdg. 52(c), 
R. 61) that the usufructuary had a right “to a voice in the 
management of the property insofar as the maintenance 
and preservation of the usufructuary’s rights under sub¬ 
section (a) above are concerned”. Subsection (a) provides 
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that the usufructuary has a right “to the income from the 
securities;” (Fdg. 52(a), R. 60). Thus the Court affirma¬ 
tively found that the usufructuary’s voice in management 
was limited to the maintenance of his right to income. The 
Court did not find that this voice in management could be 
exercised through voting and did not expressly find that 
the usufructuary had any voting rights. The Court merely 
commented (Fdg. 52(e), R. 61) that the German Civil Code 
does not state whether the usufructuary even for the pro¬ 
tection of income has any voting rights and that in the ab¬ 
sence of a decision the commentaries speculated upon the 
existence and extent of any usufructuary voting rights. 

All this statement means is that in the absence of any 
evidence of intent of the parties maybe a usufructuary has 
voting rights and maybe he hasn’t. This is all that the 
court could have found as to the present state of German 
legal theory in the absence of intent. But it is the funda¬ 
mental concept in German law that the rights and privi¬ 
leges of the parties to a usufruct are completely a matter 
of prior contract In other words, a usufructuary interest 
might be one percent of the income or one hundred percent 
By prior contract there could be complete management in 
the holder of the usufruct, or none. The intent of the par¬ 
ties is what governed here and there can be no stronger 
evidence of intent than their subsequent conduct. The fact 
that the usufruct was never exercised and that no voting 
rights were ever claimed should be conclusive in the ab¬ 
sence of evidence to the contrary. But we need not rely 
upon subsequent conduct alone. The Hachenburg draft 
(R. 1814) sets forth specifically the intent of the parties 
in respect of voice in the management and a vote on “the 
declaration of net profits and/or a resolution with respect 
thereto, including resolutions on the distribution of reserve 
funds.” 
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The Government makes no attempt to meet this argu¬ 
ment. All the Government’s brief does is to assert -without 
any support whatever that the usufruct in this case gave 
Wilhelm von Opel voting rights. 

The Gold Case 

• • * 

,«■ • ‘ , • ' . • - «r 

In 1935, in connection with an application for a treasury 
permit to export gold coins an affidavit (R. 1998-20181 was 
prepared for Fritz von Opel by his attorneys containing a 
long statement of facts and also certain legal conclusions 
drafted by them including the conclusion that the gift in 
substance transferred naked title only to Fritz von Opel 
(R. 2000). The court below paid no attention to this affi¬ 
davit in reaching its decision based on the nature of the 
usufruct and expressed in its opinion. But the court did 
mention in the findings that the affidavit stated that Fritz 
von Opel had “bare legal title plus 20% of the incbme” 
(Fdg. 49, R. 60). The Government introduced into evidence 
the transcript of record in the Gold case not as evidence of 
the legal rights of a usufructuary under German law° but 
rather to support the contention that the gift was a sham 
(R. 1481). On this issue of sham the Government lost; the 
court held that the gift was actual and valid. Now the 
Government attempts to use the affidavit in the Gold case 
as evidence of foreign law of ownership of plaintiff's stock 
by Wilhelm von Opel with only bare legal title in Friti von 
Opel. This is actually an attack on the court’s findings on 
the nature of the legal rights granted by the usufruct. This 
is a trivial and demonstrably erroneous use of the affidavit 
which was prepared by counsel for Fritz von Opel, wlko is 

# It is noteworthy that the affidavit of Dr. Wronker-Flatow (B. l98|5-90), 
the German lawyer who prepared the gift agreement, did not state that 
Fritz von Opel, legal owner of the gift, had a “naked title” only, but on 
the contrary carefully set forth the provisions of the German Civil Code 
disclosing the substantial interests of an owner of legal title to prop¬ 
erty subject to another’s usufructuary interest. 
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not a lawyer, for a specific and entirely different legal 
purpose and contained recitals of conclusions of law also 
contained in the memorandum of law to the same effect 
prepared by plaintiff’s counsel, Davis, Polk, Wardwell, 
Gardiner & Reed, Esqs. The phrase “bare legal title” used 
in that document is a term of art, the meaning and legal 
consequences of which Fritz von Opel cannot know.* It 
has no relevance here to change the findings of the court 
determining the usufructuary rights of Wilhelm von Opel 
to income and to protection of income from Plaintiff’s 
shares. The Government’s contention (Br. p. 3) that Plain¬ 
tiff’s counsel conceded that Plaintiff’s allegations in the 
Gold case, if true, were fatal to its case is patently erro¬ 
neous. Plaintiff’s counsel merely conceded the relevance of 
such allegations if brought down to date so that in 1942 
•Wilhelm von Opel was the true owner of the shares and at 
that time also actually controlled Plaintiff’s affairs through 
Frankenberg. In any event the nature of the usufructuary 
interest under foreign law is established by the expert testi¬ 
mony and the findings and not by the 1935 affidavit More¬ 
over, Plaintiff’s counsel at the trial relied on numerous 
facts which occurred after 1935, including waiver of the 
usufruct and termination of the usufruct by loss of co¬ 
possession. 

* An opinion of the Attorney General had advised the Secretary of the 
Treasury that trustees or custodians in the United States holding gold 
for nonresident aliens were not “owners” of gold within the controlling 
executive order of April 5, 1933 (R. 2084). The legal memorandum in 
support of the application for a license cited the reference in Justinian’s 
Institutes to the effect that in a usufruct by legacy under Roman law the 
heir had “bare ownership” {nudum proprietatem) (R. 2082). Ap¬ 
parently influenced by this Roman law precedent, rather than by Br. 
Wronker-Flatow’s affidavit on the German law, there was included in 
Fritz von Opel’s affidavit the reference to the legal conclusion of “naked 
title”. The decision in the Gold case was based on an entirely different 
ground to the effect that the Gold Act of 1934 applied in rem to all 
gold physically in the United States without regard to the location of 
its owners. Uebersee Finanz-Korporation, A.O. v. Eosen, 83 F. (2d) 225 
(C. C. A. 2), cert. den. 298 U. S. 679. 



The Testimony on Which the Government Relies 

4 % I , % 

The Government, in its attempt to prove that Wilhelm 
von Opel controlled the property at and after the outbreak 
of the war, cites the testimony of a number of witnesses 
such as Rudolf Deku and John Houghland. All of this 
testimony relates to events and conversations which hap¬ 
pened long before the war. This fact is deliberately obscure 
in the Government's brief. In view of the Court’s findings 
we regard all of this testimony as irrelevant. The Court 
found that the only instrument or agency through which 
Wilhelm von Opel exercised the alleged control was Hans 
Frankenberg. The Court further found that there was not 
evidence of de facto control over Plaintiff by Hans Frank- 
enberg after 1940 and finally the Court found thkt the 
affirmative evidence (Dr. Meier’s testimony) was that no 
connection between Frankenberg and Plaintiff existed since 
1940 (Fdg. 40, R. 58). This testimony concerning alleged 
earlier conversations does not and cannot overcome this 
finding. 

Nevertheless we do not wish to leave the impression 
that this testimony supports the Government’s contention 
of Wilhelm von Opel’s control. For that reason we com¬ 
ment on it briefly in case the Court disagrees with us as 
to its relevancy. 

Such testimony as that of John Houghland, for exjunple, 
to the effect that Fritz von Opel made oral remarks in 
1939 and in 1937 indicating the interest of Wilhelm von 
Opel in the operation of the property which was the [result 
of the gift (Gov. Br. 16-17) does not establish the control 
of Wilhelm von Opel over Plaintiff or over the tested 
property. Even if true* these trivial remarks at most 


* Houghland, a biased witness hostile to Fritz von Opel, admitted his 
desire to get control of the Spur Company away from Fritz von Opel 
and even admitted his willingness to do everything to get Fijitz von 
Opel deported (E. 1209-1210). In fact Houghland attempted unlaw¬ 
fully to dilute Plaintiff’s equity in the Spur Company by issuance of 
additional unauthorized stock and was prevented from doing so only 
under threat of criminal proceedings by the Alien Property Custodian 
(B. 945-946; 1183-1184). 
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indicate that Fritz von Opel was interested in having his 
business associates meet his father and in having his father 
aware of the manner in which the substantial gift was 
being administered. 

Similarly Wilhelm von Opel’s control is not proved by 
such testimony as that of Rudolf Deku* concerning a re¬ 
mark attributed to Wilhelm von Opel at a dinner party 
to the effect that it was worth a German fine "to have his 
assets outside of the German locked safe” (R. 569; Gov. 
Br. 45). It was argued that the assets referred to was the 
gift (R. 576). Even if such a remark was made, and it 
was denied by Dr. Gros, another member of the dinner 
party (R. 1014), it is clear from the record that the court 
did not give weight to this testimony. It was introduced 
for the sole purpose of proving the gift was a sham. The 
court disregarded it and held the gift was valid. In so 
finding the court must have relied upon the testimony of 
Dr. Gros who was present at this party and categorically 
denied that such a statement was ever made (R. 1014). 

The Error Committed by the Court Below 

• 

We assert that in order to justify retention of Plaintiff’s 
property by the Custodian the following essentials must 
be found by the Court: (1) the shares of Plaintiff must be 
owned by an enemy, and (2) there must be actual manage¬ 
ment and control by the enemy after the outbreak of the 
war. 

As we have shown above the Court below did not find 
any evidence of actual control. Neither did the Court make 
any finding that Wilhelm von Opel owned any of the shares 
of Plaintiff. Instead the findings of the Court state the 
rights allegedly given to Wilhelm von Opel by the usufruct. 

* This witness had been associated in a private banking business in Berlin 
with his brother who defrauded Wilhelm von Opel of millions of marks 
and, through the efforts of Fritz von Opel, was brought to justice and 
given a long prison sentence (B. 573). The witness’ bias was evident. 


On these findings the Court held as a matter of law that 
these rights in themselves constituted enemy taikt even 
though they were not ownership nor instruments of controL 

This we assert is the fundamental error in the Court’s 
opinion. We think it can be established that such a con¬ 
clusion is erroneous from the language of Mr. Justice 
Douglas in his opinion which is the law on this case. Mr. 
Justice Douglas is saying that the justification for the 
seizure of neutral property is to prevent the enemy from 
building assets through ownership of neutral propei(ty and 
also to prevent the enemy from waging economic war 
through actual and de facto control of property. Enemy 
taint is therefore a practical and realistic concept. Its 
purpose is to protect the United States in time of war. 
Seizure which has no relationship to that purpose |is un¬ 
justified. The difference between the Court below aiid Mr. 
Justice Douglas is that the Court below is employing some 
personal moral concept of enemy taint and not a practical, 
objective, realistic or legal test. 

We believe that the Government must recognize that it 
cannot support the Court’s legal conclusion because con¬ 
stantly throughout its brief we find assertions tha|t the 
enemy actually “owned” Plaintiff’s property, and that the 
enemy exercised actual control. We have already dis¬ 
cussed the flimsy charges that Wilhelm von Opel exercised 
actual controL It remains only to show that the enemy did 
not have any “ownership” in the shares of the Plaintiff 
corporation. 

The Court below found as a conclusion of law that the 
usufructuary interest was “indirect ownership” in the 
shares of the American companies. This as we will pres¬ 
ently show is an erroneous conclusion. However, even if 
we concede that a usufructuary right to part of the income 
from Plaintiff’s shares is an indirect ownership in the 
shares that indirect ownership in this case can be no u(iore 


22 


than an undivided eighty percent interest in income. The 
remaining twenty percent belonged to the neutral. The 
court, therefore, had it followed the logic of its own finding 
could have gone no further than to direct the American 
companies to pay to the Custodian eighty percent of the 
dividends due to the Plaintiff. 

Suppose that a building in Washington were owned by a 
German and a neutral, one of whom had an undivided 
eighty percent interest, the other an undivided twenty per¬ 
cent interest. Certainly the Custodian could not confiscate 
the neutral’s interest on the theory that after the outbreak 
of the war the whole structure became tainted. Yet that is 
precisely what the Court is doing here. 

This is an issue which the Government does not meet and 
does not dare to meet Taking all of the Government’s 
arguments at face value the decision below goes too far. 
At most the Government could have seized the usufructu¬ 
ary interest and exercised a voice in the management of 
the American companies only to protect the Custodian’s 
claim to eighty percent of the income. Nowhere in its brief 
do we find any explanation of why the Government, sifter 
the Court below rejected its contention that the gift was a 
sham, thinks it is entitled to the twenty percent of the in¬ 
come admittedly belonging to Fritz von Opel. The issue 
is deliberately obscured by reckless statements that Wil¬ 
helm von Opel “owned” the entire property and that he 
exercised management control over it for the benefit of the 
enemy. Because the Government realizes that the actual 

i • 

holding of the court cannot be supported it does not even 
try to support it. 

Therefore, even if we are wrong in our theory that the 
usufructuary interest is not in any sense ownership the 
case must be reversed and remanded directing the lower 
court to limit the seizure to eighty percent of the income 
and to limit the Custodian’s control over the corporation 
to a voice in the management to protect that interest. 
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It is because the Government realizes this that it njiakes 
the desperate attempt to establish de facto management 

4 

control by an enemy after the war, which we have already 
discussed. - : ' 

But we go further and say that the usufructuary interest 
is not ownership in any sense and therefore ho interest in 
the American property can be seized. This will be estab¬ 
lished in the next section of our reply brief. 

The Usufruct Is Not Ownership 

The usufruct (niessbrauch) is not ownership of the 
Plaintiffs shares but, as the findings establish, an inbirest 
in 80 percent of the income of the shares secured by co¬ 
possession of the shares. 

The District Court found and concluded (R. 54-62): 

Fdg. 18 

“ • • • Legal title to the 600 Opel shares passed to 
Fritz von Opel by the agreement of October 5, 
1931. 


Fdg. 52 

A right of usufruct, once established, is under 

German law an in rem right in property. A person 

having a usufruct in property has a right: j 

(a) to the enjoyment of the property or, in the 
case of money or securities, to the income 
from the securities; 

(b) to co-possession of the property together with 
the person holding legal title to the propeirty; 

(c) to a voice in the management of the property 
insofar as the maintenance and preservation 
of the usufructuary’s rights under subsection 
(a) above are concerned; 


(d) to prevent the sale or disposition of the prop¬ 
erty as a result of his right to co-possession; 

(e) the German Civil Code does not mention' 

c whether the usufructuary, for the protection 

of his income, has any voting rights, in the 
absence of a decided case the legal commen- • 
taries speculate in three different directions. 
One position is that the title owner has all vot¬ 
ing rights and the usufructuary no voting 
rights whatsoever. The second position is that 
the title owner has a voting right for all 
measures which have nothing to do with in¬ 
come while the usufructuary can vote in re¬ 
gard to income. The third position is that the 
usufructuary has all the voting rights.” 

Plaintiff contends that when the District Court charac¬ 
terized in one of its legal conclusions (E. 62) this usufruc¬ 
tuary interest as “indirect ownership”, it was plainly 
wrong. The usufruct was not ownership at all within the 
general legal meaning of that term. It certainly was not 
that complete enemy legal ownership which existed in all 
the decided cases which have characterized a neutral cor¬ 
poration as an enemy. There was not even the complete 
interest in a substantial number of the shares to which we 
believe Mr. Justice Douglas referred (332 U. S. 480, 489). 
These usufructuary rights do not add up to ownership in 
any permissible use of the term. 

2. Nature of the usufruct (niessbrauch) under German law . 

The German Civil Code, Sections 1030-1089, regulates 
the right called “niessbrauch”, which is consistently trans¬ 
lated into English as usufruct by the German law experts, 
the English-language editions of the Code, and the Ger- 
man-English dictionaries (E. 1294). In the Code “niess- 
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branch” is treated under the section devoted to servitudes 
in property as one of the personal servitudes which one 
person may obtain in the property of another.* ; ! 

• - - s * 

(a) Transfer of Usufruct. A usufruct, unlike the more 

substantial rights in property which are normally associ¬ 
ated with ownership, is such a limited personal right that 
it is not transferable by deed or will.** | 

(b) Historical Origin of Usufruct. As a matter of legal 
history, there is not complete agreement among the German 
legal experts concerning how much the institution of niess- 
brauch may be a development from the personal servitudes 
known to the old Germanic law before reception of the 
Roman law into Germany (R. 371, 1296). But, apart from 
historical origins, it does appear that niessbrauch or usu¬ 
fruct in its modem form under the Code is regulated in 
its essentials in accordance with the Roman law rules 
(R. 1296); Huebner, History of German Private Law 
(1918), pp. 349-351. 

In Roman law usufruct was recognized as not constitut¬ 
ing ownership of property but only as a personal right to 
the use of "property owned by another” ( alienibus rebuts) 
(R. 1297). In Justinian’s Institutes usufruct is treated 
under the heading of Rights in Property Owned by Other 
Persons (Iura in Re Aliena) as one of the personal servi¬ 
tudes which are rights which one individual may have in 
property owned by another. The transfer of the usufruct 
leaves the ownership of the property (proprietor or 
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Two English translations of the German Civil Code are available. 
Loewy, The German Civil Code (1900) and Chung Hui Wang, The Ger¬ 
man Civil Code (1907). Section 1054 expressly distinguishes between 
the usufructuary and the owner as different persons with different 
interests. 

Article 1059 of the Civil Code (Wang translation) provides: “Usufruct 
is not transferable. The exercise of the usufruct may be transferred to 
another.” The translator’s annotation provides: “The transferee has, 
in such a case, only a jus in personam against the usufructuary.” 
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dominus proprietatis) intact in the owner. Radio, Hand 
Book of Roman Law (1927), p. 338. It is recognized gen¬ 
erally that a usufruct is not ownership but a right to use 
property owned by another. State v. Davidson, 198 Ga. 27, 
31 S. E. (2d) 225; Canal & Akron Hydraulic Co. v. Fon¬ 
taine, 72 Ohio App. 93, 50 N. E. (2d) 225; Modern Music 
Shop v. Concordia Fire Ins. Co., 131 Misc. 305, 226 N. Y. S. 
630, 635. The right to the fruit is not ownership of the 
tree. 

2. Establishment of the Gift. 

From the inception of the gift the principal and usual 
attribute of ownership, legal title, was completely surren¬ 
dered by the Opel parents to Fritz von Opel (Fdg. 18, 
R. 54-55) and was never regained by them. Immediately 
after the gift the parents did not even have the usufruct 
because possession as well as title to the property was 
surrendered by them. Not until four years later, in 1935, 
may the claimed usufructuary interest in the Plaintiffs 
shares have arisen, and then not by transfer of any title 

or ownership of the shares to them but only by a symbolic 

0 

delivery of co-possession of the shares by delivery of the 
safe deposit box key to Dr. Frankenberg who, at most, 
occupied the dual relation of alleged agent for the Opel 
parents and also agent for Fritz von Opel, legal owner 
of the shares. 

It cannot be seriously denied that the Opel parents, who 
concededly surrendered complete legal title to the property 
in 1931, thereby ceased completely to be owners of the 
property. The most they may have recovered in 1935 was 
not ownership but symbolical co-possession of the shares 
to establish and safeguard their usufructuary right to in¬ 
come. Even such right, if it ever came into existence, was 
terminated before 1942 by the transaction in 1936 with 
Frima (App. Br. p. 66) and by the waiver (App. Br. p. 67). 
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3. Income from the shares . 

The Court found that the usufructuary right to enjoy¬ 
ment of property was, in the case of securities, a right to 
the income from them (Fdg. 52, R. 60). Possession itself 
may be substantial enjoyment of tangible property but in 
the case of securities the usufructuary’s actual enjoyment 
of the property is reduced to and consists of a right to 
the income, as the Court found. Thus it is legally correct 
to state, as the Court found, that such usufructuary interest 
in securities consists of a right to the income. 

In this case even any usufructuary right to income was 
not exercised either by demand for, or enjoyment of, any of 
the income (Fdg. 53, R. 61). It is not even clear that usu¬ 
fructuaries had a right to demand income because the sole 
purpose for reserving a right to income in the gift was [to 
provide the usufructuaries with support in their old age 
if they lost their own property and were in need (R. 134, 
1825). 

4. Possession and sale of the shares. 

The Court found that the usufructuary is entitled to 
co-possession of the property with the legal owner and, 
as a result of this co-possession, to prevent sale or dis¬ 
position of the property. In view of the fact that the usu¬ 
fructuary cannot sell the property, his right to co-posses¬ 
sion and to prevent sale of the property is merely a right 
ancillary to his right to the income given to the usufruc¬ 
tuary in order to protect his right to the income. The owner 
of the shares, Fritz von Opel, had a right to pledge the 
shares as security for a loan and did so (R. 2017). 

5. ''Voice in management” and voting rights . 

The Court found that the usufructuary had a right (Fdg. 
52, R. 61) "to a voice in the management of the property 
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insofar as the maintenance and preservation of the usu¬ 
fructuary’s rights under subsection (a) above are con¬ 
cerned”; subsection (a) referred to finds that in the case 
of securities the usufructuary has only “a right to the 
income from the securities” (R. 60). Thus by an affirma¬ 
tive finding the Court has correctly stated that however 
the usufructuary’s voice in management is actually exer¬ 
cised it is limited to the right to protect his income from 
mismanagement. The Court did not affirmatively find that 
the voice in management could be exercised through voting. 
He merely noted that the authorities speculated along these 
lines. What the Court was doing was determining the 
actual rights of the usufruct having found that by one 
method or another it could protect the right to income 
against mismanagement but it became unnecessary to 
determine what the procedure was to enforce the right. 
Clearly the Court by Finding 52(c) has rejected the im¬ 
plausible theory advanced by a minority of German com¬ 
mentators giving the usufructuary all voting rights and 
taking them away from the owner of the stock. The effect 
of this theory is to give the usufructuary much more than 
the right to income and it is clear from the Court’s finding 
that the right to income was all that Wilhelm von Opel had. 

For these reasons the statement in the Government’s 
brief that the usufructuary has “certain rights to vote” 
(Gov. Br. p. 45) is not a correct statement or analysis of 
the Court’s finding on the subject 

6 . Intention of the parties . 

Dr. Hachenburg (concededly an eminent German lawyer) 
apparently believed that the usufruct’s rights to vote was 
not clear as a matter of law because as a matter of con¬ 
tract in the draft gift agreement he expressly provided 
for a vote of the usufruct on a “declaration of the net 
profits” or a distribution of reserve funds or “actual net 
profits” (R. 1814, 1817). Even if the usufructuaries had 
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any voting rights after elimination of this draft provision 
they would be limited, as the Hachenburg draft suggested, 
to the declaration of dividends or distribution of reserve 
funds subject to the usufruct. Such a vote involves no 
management of the affairs of the Plaintiff and no owner¬ 
ship of Plaintiff much less any management of the Amer¬ 
ican properties owned by Plaintiff. The Court below I did 
not find otherwise. 

From the beginning Wilhelm von Opel repeatedly stated, 
and he testified in his deposition in this case, that he had 
reserved a right to income from the gift not in ordeij to 
manage or control his son’s business enterprises, but 

merely to preserve a legal right to claim income from the 

• 

gift for his support if he should ever need it (E. 130, 134, 
559, 1825). The Court found expressly that he never did 
request or receive any of the income from Plaintiff’s shades 
(Fdg. 63, R. 51). Fritz von Opel, Dr. Frankenberg, and 
Dr. Meier testified that Wilhelm von Opel did not exjer- 
cise any control or management over Plaintiff’s affairs 
much less over the affairs of the American corporatio|ns. 
Nor was such a right to income even credited to him 
the books of Plaintiff or otherwise. 


m 


7 . Legal basis for 


ownership of Plaintiff's shares . 


i 

The question whether these usufructuary rights foujad 
by the Court to be given by German law constitute u own¬ 
ership” of the property either as ownership is generally 
understood in our law, or particularly under the decisions 
discussing enemy ownership of neutral. corporations, is a 
matter not of German law but is purely a question of law 
for this Court to decide. The Plaintiff submits that the 
correct conclusion on this question of law is that the usu¬ 
fructuary rights in the property as found by the court 
below do not add up to “ownership” either as that term is 
understood in accepted legal usage or as it is used in the 
decisions involving enemy taint of neutral or domesljic 
corporations. 


(a) General meaning of “ownership”. A distinction is 
recognized generally between ownership of a right in prop¬ 
erty, whether it be ownership of a lease, mortgage, or usu¬ 
fructuary interest, and ownership of the property itself. 
The owner of the property may grant rights in it such as 
a lease, mortgage, or usufruct, without losing ownership of 
the property. Restatement of The Law of Property, Sec. 10. 
In the Roman law, in the German law, and in Anglo-Ameri¬ 
can law it has been recognized that the owner of property 
may grant a usufruct therein without ceasing to be the 
owner of the property. It is submitted therefore that as a 
matter of law Fritz von Opel remained the owner of Plain¬ 
tiff’s shares even if the usufructuary rights found by the 
court below were created in his parents. 

Analogous decisions support this legal conclusion that 
the Government cannot deal with the Plaintiff’s property 
as if the Plaintiff’s shares were owned not by the legal 
owner, Fritz von Opel, but by the persons who merely had 
a usufructuary interest in those shares. For example, in 
Wright v. Central of Georgia Ry ., 236 U. S. 675, the owner 
of railroad property had irrepealable contractual rights in 
its charter restricting the amount of property taxes which 
the State could levy. The owner made a lease of the prop¬ 
erty for a period of one hundred and one years renew¬ 
able forever. The State sought to avoid the contractual 
protection of the owner and lessor by taxing the lessee as 
owner of the property in view of its very extensive inter¬ 
ests in the property. The Supreme Court upheld an in¬ 
junction restraining the State from taxing the lessee as 
owner because it was not the owner.* Justice Holmes, re¬ 
ferring to the “usufruct of a tenant”, stated for the Court 
at pages 680-681: 

# Of course the lessee under such a lease is subject to tax on the income 
received by it from the property. Atlantic Coast Line V. Phillips, 332 
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“We agree that technical distinctions are to be 
avoided as far as may be in matters of taxation, and 
we are not curions to insist npon the differences 
between a lease, having about eighty-five years to run, 
that may, not must, be renewed in perpetuity, and a 
fee subject to a rent charge. But the disregard of 
technical distinctions are in the interest of substantial 
justice, not for the purpose of enabling the State to 
escape from a binding bargain.” 

Equally, in the present case the Government may not Con¬ 
fiscate Plaintiff’s property by treating its shares as owned 
by the enemy usufructuaries who had far less interest 
than the usufruct of the tenants in the Wright case. 

Similarly in the cases involving the federal estate and 
gift tax, if the donor of an inter vivos gift has completely 
lost economic control of the property to direct its dispo¬ 
sition away from the donee, and merely retains a rever¬ 
sionary interest after the death of the donee before him, 
the- gift is complete, except for the donor’s reversionary 
interest, and subject to the gift tax. Smith v. Shaughnessy, 
318 U. S. 176. Equally here ownership of the gift was 
transferred from the parents to the son and he became 
the owner of the property. In fact a gift tax was paid 
on the gift (R. 1385-1387). 

In prize cases it is the recognized rule of international 
law that only non-enemy legal owners may claim vessels 6r 
cargo seized as prize. The claims of innocent mortgagees 
or other lienors are not recognized. Hackworth, Digest of 
International Law, VoL "VTI, pp. 314-318 (1943); Colombos, 
Law of Prize, pp. 91-97 (1949). Conversely rights not 
amounting to ownership, whether it be an enemy mort¬ 
gage or usufruct, cannot be ownership and give a basis 
for seizure or treatment of a neutral corporation as an 
enemy. 


In conclusion, on ownership of Plaintiff’s shares the 
trial court’s conclusion of law that Plaintiff is “indirectly 
owned and controlled” by enemies (R. 62) is an error of 
law. Plaintiff’s shares were directly and legally owned and 
controlled by a non-enemy, Fritz von OpeL 

(b) Judicial decisions on enemy taint. In no case has a 
limited, equitable or usufructuary enemy interest in part 
of the income from shares of a neutral corporation legally 
owned by a non-enemy been thought sufficient to constitute 
enemy taint of the corporation. This issue is now squarely 
presented for decision for the first time in this case on this 
appeal* 

The judicial doctrine of enemy taint of a non-enemy cor¬ 
poration is based on the statutory concept that residence in 
enemy territory rather than enemy nationality determines 
enemy status. Section 2 provides that any individual resi¬ 
dent in enemy territory and any corporation organized 
therein (and thus legally resident therein) are enemies. 
Individuals and foreign corporations doing business- in 
enemy territory are also enemies. The mere existence of 
enemy shareholders does not make a corporation an enemy. 

Where a corporation not organized in enemy territory is 
treated as an enemy its conduct in enemy territory usually 
has been sufficient to constitute “doing business” in enemy 
territory within the statutory definition of “enemy”. Some 
of the language in the cases, however, seems to place deci- 

# The Supreme Court and this Court on the former appeal did not con¬ 
sider this question and the judicial precedents herein discussed because 
on the former appeal the only question presented was whether Plaintiff, 
a foreign corporation, had any standing at all to bring this suit under 
Section 9(a) of the Act. The Court below in its conclusions of law 
stated that Wilhelm von Opel “indirectly owned and controlled” Plain¬ 
tiff (R. 12) but did not state, either in its findings and conclusions or 
in its opinion, that Plaintiff’s corporate affairs, especially the operations 
of the American companies (not wholly owned by plaintiff), were 
managed by Germans in Germany within the rule set forth by the con¬ 
trolling judicial authorities. 



sion not on this ground bnt rather on the gronnd that 
the conduct of the business in enemy territory was of 
such a character as to give the corporation a resident in 
enemy territory. For example, in the leading Daimler case 
(App. Br. pp. 37-38) the opinions expounding the doctrine 
of enemy taint of a non-enemy corporation emphasize 
that enemy ownership of the shares of the corporation 
was not enough but that there was also required the entire 
management of the corporate affairs in Germany by 
directors habitually meeting in Germany for this purpose. 
The opinions express the view that this conduct of the cor¬ 
porate business in Germany gave the corporation a German 
residence and thus made it an enemy by residence.* | 

In the Badische case (App. Br. p. 39) the Court stated 
(p. 371): "The true test is control, the analogue of that 
residence which invests an individual residing in an enemy 
country with enemy character.”** 


* Lord Parker in his opinion stated the question to be (p. 339): “In the 
case of an artificial person what is the analogue to voluntary residence 
among the King's enemies? # * * (p. 345) Such a (British) company 
may, however, assume an enemy character. This will be the case if its 
agents or the persons in de facto control of its affairs, whether author¬ 
ized or not, are resident in an enemy country, or, wherever resident, are 
adhering to the enemy or taking instructions from or acting under con¬ 
trol of enemies.” 

** The characterization of a domestic or neutral foreign corporation as an 
enemy by reason of a commercial domicile in enemy territory is dis¬ 
cussed in Ernest Schuster, The Nationality and Domicil of Trading Cor¬ 
porations, Grotius Society Proceedings, Transactions, VoL H, pp. 57,184 
(1917); cf. E. J. Cohn, German Enemy Property, International Law 
Quarterly, VoL 3 (1950) p. 548; Picciotto, Alien Enemy Persons, Firms 
and Corporations in English Law, 27 Yale Law Journal, 167 (1917) in 
which it is stated (p. 177): 

“But the difficulties which arise when the doctrine is applied ajre 
considerable. At which point is it to be said that the acts of!a 
company are under enemy control? The answer to this must vary 
with the particular circumstances of each case. Again, is this! a 
question of law for a judge or a question of fact for a jury? The 
answer to neither of these questions is entirely dear. It seems 
safest to say that an enemy status can be pronounced for only after 
the most careful examination of the constitution and composition 
of the company in every case, regard being had to all the circum¬ 
stances before the court. Beyond this, it is not wise to go.” 



. It has not and cannot be contended that Plaintiff, a Swiss 
corporation, had a German residence. Its corporate affairs 
were conducted in Zurich, Switzerland, and not in Ger¬ 
many. All of its directors and its sole stockholder, Fritz 
von Opel, resided in and conducted the corporate affairs 
in Switzerland. There were no corporate meetings in Ger¬ 
many. There is no evidence of direction of the corporate 
affairs from Germany by the usufructuaries residing there. 
There is not even any evidence of any communication of 
any kind to Plaintiff from the usufructuaries of a directory, 
interrogatory or any other character (R. 1462). There is 
no evidence of any letter of communication of instruction 
from Wilhelm von Opel to Plaintiff or Frankenberg which 
certainly would exist if Wilhelm von Opel was exercising 
control over an investment of millions of dollars. There 
is nothing but the Government’s argument that one of 
Plaintiff’s directors, Frankenberg, had access to the safe 
deposit box in which Plaintiff’s bearer shares were de¬ 
posited in order to maintain the legal co-possession neces¬ 
sary to establish the usufruct On this argument is con¬ 
structed the Government’s entire contention of enemy con¬ 
trol of Plaintiff. It is submitted that the usufructuary 
interest falls far short of the ownership and direct con¬ 
trol required by the authorities to support the conclusion 
that Plaintiff could be judicially classified as an enemy.* 
Other formulations of the control test, such as the Brus¬ 
sels Agreement of 1947 (App. Br. pp. 41-42) recently rati¬ 
fied by Public Law 857 of September 28, 1950, defining a 
German enterprise as one in which at least 50% of the vot¬ 
ing rights, stock, of other proprietary interest, is owned by 

* The Government (Br. p. 60) erroneously reads The Unitas [1948] P. 
205, affirmed 2 All Eng. Bep. p. 219 (1950), as applying the Daimler 
doctrine and holding a neutral’s property forfeit because of a subsidi¬ 
ary’s business in enemy territory. The Unitas was condemned as prize 
under-the rule of prize law that the enemy flag governs enemy character 
and both the Court of Appeal and the Privy Council rejected a sug¬ 
gested application of the Daimler doctrine that neutral corporate con¬ 
trol should excuse the vessel from seizure. 
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German enemies or in which German enemies iL directly 
control policy, management, voting power or operations of 
the enterprise”, disclose a purpose to include cases involv¬ 
ing actual legal ownership and direct control, and exclude 
cases involving an equitable, remote and indirect interest 
such as at most, is involved in the alleged usufruct in tliis 
case. In view of this provision of a statutory type or 
character and in the absence of an amendment to Section 2 
of the Act defining the extent of ownership and control of 
a neutral corporation by enemies sufficient to constitute 
taint, the courts should not extend the control test to in¬ 
clude an alleged usufructuary interest in a neutral cor¬ 
poration’s shares legally owned by a non-enemy. Owner¬ 
ship of assets in the United States by one residing in enemy 
territory or by a corporation organized under the laws of 
enemy territory, is sufficient to warrant seizure. But where 
the assets are owned by a neutral corporation confiscation 
can be justified only if there is compliance with the further 
condition of enemy ownership of the corporate shares and 
enemy control and management of the neutral corporation 
so direct and complete that the corporation becomes part 
of the enemy economy and holds its assets in the United 
States to the indirect profit of the enemy or detriment of 
the domestic war effort. Certainly more enemy interest 
and control has to be shown for confiscation than for the 
conservatory measures of blocking foreign assets. 

In conclusion on this point it is submitted that energy 
taint means enemy control of a neutral corporation aijid 
not an enemy proprietary interest in its shares. Particu¬ 
larly in the absence of any legislative standard in the Act 
a neutral corporation should be judicially pronounced 
enemy attainted only if its corporate conduct by reason 
of enemy control warrants that far-reaching conclusion. 
A corporation acts under control of individuals and its 
character to a degree may be judged by the individuals in 
control. The test of enemy control, or enemy taint, is not 
enemy share ownership but enemy control whether ex- 


ercised through share ownership, contract, voting trust 
or other corporate control device. Ownership is relevant 
to. enemy taint or enemy control only if it is utilized as a 
means to exercise such control. Enemy share ownership 
without control should be dealt with by seizure of the 
alleged enemy interest, the usufruct here, and not be con¬ 
demning the neutral corporation as an enemy and seizing 
all of its property without regard to neutral interests there¬ 
in. Both the theory underlying enemy taint and cited de¬ 
cisions establish the rule that it is control by enemies re¬ 
siding in enemy territory, not share ownership, which 
warrants attributing an enemy residence and enemy char¬ 
acter to a neutral corporation. In this case on the findings 
of the court below there was absent the requisite enemy 
control to warrant a judgment that the Plaintiff was enemy 
controlled or enemy tainted. 

We will next discuss the make-weight considerations by 
which the court reinforced its conclusion of enemy taint. 

Fritz von OpePs Activities Mentioned in the Court’s 
Opinion Do Not Constitute Enemy Taint 

The Government argues (Br. pp. 54-58) that Fritz von 
Opel’s German nationality by birth and alleged sympathy 
for Germany is an “additional element” of enemy taint 
of Plaintiff. It is clear that Fritz von Opel, a Liechtenstein 
citizen and in the United States at the outbreak of the 
war, was not an enemy within Section 2 of the Act.* If 

• The Government also suggests (Br. p. 58) that Fritz von Opel is an 
enemy within Section 2 of the Act because he was bom in Germany. No 
argument is offered for the novel suggestion that a person bom in an 
enemy country but not residing there and naturalized in a friendly 
country may be treated as an enemy. The adoption of such a sugges¬ 
tion would entirely abandon the definition of “enemy” adopted in the 
Act and in international law. The Government also suggests (Br. p. 
58) that he is an enemy under Section 39 because allegedly he was 
controlled by his father. Heretofore the contention has been that the 
father owned and controlled Plaintiff and not merely that he influenced 
and controlled his son, Plaintiff’s shareholder. The filial relationship 
certainly cannot be made the basis for confiscating the Plaintiff’s prop- 
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he was not an enemy himself it is difficult to perceive h 
his ownership of Plaintiffs shares conld make it an enemy 
by taint The authorities are clear that ownership of cor¬ 
porate shares even by persons of enemy nationality does 
not constitute taint of the corporation. A fortiori, owner¬ 
ship by a former enemy national cannot constitute taint 
There is no suggestion whatever in any of the authorities 
that anything less than actual ownership and control I of 
persons residing in enemy territory will taint a neut]|al 
corporation. If ownership of shares of a neutral corpo¬ 
ration by a neutral Swiss or Liechtenstein national born 
in Germany but presently living in the United States, or, 
for that matter, even by a Gorman national living here, 
could taint the corporation, the statutory and international 
territorial test of enemy would be wholly abandoned m 
favor of an unjust discrimination against law abiding 
friendly alien residents. Congress certainly has indicated 
no intention to sanction any such result. 

The Government’s statement that Fritz von Opel was 
highly sympathetic to the Nazi tyranny and hoped for a 
German victory (Br. p. 58) is not only contrary to the evi¬ 
dence but is recklessly unjust. He disclosed his opposition 
to the Nazis not merely by statements but by the very 
course of his life for many years. He voluntarily abandoned 
his residence in his native land.* When Germany invaded 
Poland he acquired other citizenship, renounced German 
citizenship, and refused to respond to a call for German 
military service (R 392). He repeatedly in writing, both 
before and after the United States entered the war, offered 
to help our war effort This unequivocal conduct is hardly 
the conduct of a Nazi sympathizer. He could do no more. 
Both in his testimony and in a former written statement 


* This long course of consistent conduct is not overcome by the fev 
random oral remarks attributed to him by hostile witnesses, such as 
John Houghland frankly desiring to harm him (B. 1158, 1209) ana 
denied by him (B. 1569-74). 


(R. 2162-2211) he made it clear that he does not deserve 
the epithet of Nazi sympathizer.* 

The trial court did not find that he was a Nazi sympathizer 
but merely that until the United States entered the war 
he had “a continued interest in and sympathy for Germany” 
(R. 49). Such sympathy and interest would not even have 
been incompatible with the naturalization requirement of 
attachment to the Constitution if he had been able to fulfill 
the requirement of permanent residence. United States v. 
Bossier, 144 F. (2d) 463 (C. C. A. 2). A fortiori they are 
not the basis for determining taint of the neutral corpo¬ 
ration because of his share ownership. 

The suspicion which the court implied in its opinion 
(R. 49) about Fritz von Opel’s Liechtenstein citizenship 
is not supported either in the findings or the record. The 
record shows that there was no other way for Fritz von 
Opel to renounce his German citizenship and become a 
neutral which was certainly a praiseworthy endeavor after 
Hitler came to power. At the time Fritz acquired his 
Liechtenstein citizenship he was domiciled in Switzerland. 
Switzerland had a residence requirement of twelve years 
of continuous residence (Dr. Josef Henggeler’s affidavit, 
R. 1849). It was therefore impossible for Fritz to acquire 
Swiss citizenship. Dr. Henggeler, whom Fritz had con¬ 
sulted as to the best methods of abandoning German citizen¬ 
ship, recommended Liechtenstein. Henggeler’s testimony 
admitted under stipulation in affidavit form is uncontra¬ 
dicted that Fritz von Opel had for many years prior to the 
outbreak of the war attempted to lose his German citizen¬ 
ship (R. 1847-1851). 
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He had abandoned his German residence in 1929 long before the Ger¬ 
man foreign exchange controls were first applied in 1931 and his re¬ 
fusal to live in Germany cannot fairly be attributed to the existence of 
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The Plaintiff’s Ownership of the Shares of Its Hun¬ 
garian Subsidiary Is Not Evidence of Enemy Taint 


i 

The Government argues (Br. pp. 58-61) that Plaintifl’s 
ownership of the shares of Transdanubia Bauxite, A.G., a 
Hungarian corporation (1) is an independent ground for 
decision against Plaintiff because it made Plaintiff a for¬ 
eign corporation “doing business” in enemy territory within 
Section 2 of the Act, and (2) at least is evidence of eneniy 
taint of Plaintiff. 


1. The trial court correctly refused to make a finding 
that the relationship between Plaintiff and the Hungarian 
corporation (described in the evidentiary findings, 23-31, 
R. 55-56) constituted doing business by Plaintiff in Hun¬ 
gary. The Court stated in its opinion that there was n'p 
showing that Plaintiff exercised any control over th|e 
Hungarian corporation after December 1941 (R. 50). In 
view of the refusal to make a finding that Plaintiff was 
doing business in enemy territory it is submitted that on 
this appeal Plaintiff cannot be held to be an enemy on that 
ground. Moreover, it is clear that Plaintiff’s only activity 
in respect of the Hungarian corporation after commence¬ 
ment of hostilities between the United States and Hungary 
did not constitute “doing business” within Section 2. The 
authorities cited by Plaintiff (Br. p. 47) are not disputed 
by the Government. The Government’s argument (Br. p. 
60) that the definition of “doing business” in the cases cited 
by Plaintiff (Br. pp. 45-46) has no application to “doing 
business” within the meaning of Section 2, fails because it 
ignores entirely the fact pointed out by Plaintiff (Br. p. 45) 
that Congress in Section 2 actually intended to adopt the 
definition of “doing business” contained in these earlierj 




decisions. The courts apply this definition in trading with 
the enemy decisions.* 

The Governments statement that Section 2 exempts 
American corporations from condemnation for doing busi¬ 
ness in enemy territory (Br. p. 60) of course does not 
meet Plaintiffs argument (Br. p. 48) that if our Govern¬ 
ment treats neutral foreign corporations as enemies be¬ 
cause of ownership of an enemy subsidiary other Govern¬ 
ments may apply the same rule to American corporations. 

2. If Plaintiffs ownership of the shares of the Hun¬ 
garian corporation do not directly make Plaintiff an enemy' 
within Section 2, as a corporation doing business in enemy 
territory, it cannot indirectly make Plaintiff an enemy 
by extension of the doctrine of enemy taint. The doctrine 
of enemy taint is limited to the. question of the ownership 
or control of a neutral corporation by enemies. There is 
neither authority nor reason to extend it to an exploration 
of the ownership by a neutral corporation of shares in an 
enemy corporation short of doing business in enemy terri¬ 
tory. In Section 2 Congress has required that the neutral 
corporation do business in enemy territory in order to 
be classified as an enemy. By the clearest implication this 
provision excludes a construction that a neutral corpora¬ 
tion may be classified as an enemy if it merely owns shares 
of an enemy corporation. A contrary construction classify¬ 
ing as an enemy every foreign neutral corporation owning 
shares of an enemy corporation is so far reaching in chang- 

# In Compagnie Internationale de Produits Alimentaires v. MUler, 266 
U. S. 473, the case was remanded to determine whether the Swiss cor¬ 
poration had been “doing business” in Germany. The Supreme Court of 
the District of Columbia stated (Equity No. 42058 unreported deci¬ 
sion of November 6, 1928, Bailey, J .): “It is clear that Congress in 
using the words 'doing business' had in mind the construction placed 
upon them by the Supreme Court and I think that Court in the case of 
Cannon Mfg. Co. v. Cudahy Packing Co. is conclusive of this case. It 
results therefore that the plaintiff is led to the relief sought in its bill.” 
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ing the relationships between the United States Govern¬ 
ment and neutral foreign corporations in time of war that 
it should not be made by implication. Such a construction 
of the Trading With the Enemy Act should be made only 
if required by the clearest expression of Congressional in¬ 
tent, which is not present here. 

For these reasons it is submitted that the reliance of 
the court below on Plaintiff’s ownership of the stock of 
the Hungarian corporation as evidence of enemy taint of 
Plaintiff was a serious error, without authority, and con¬ 
trary to every accepted legal concept and practice in deal¬ 
ing with property of neutral foreign corporations in time 
of war. 


Plaintiff Is Not a National of Germany Under 

Section 3 9 of the Act 


The Government contends (Br. p. 64) that the “same 
facts of enemy ownership and control” by Wilhelm von 
Opel make Plaintiff an enemy not only within Section % 
judicially expanded to include enemy owned and controlled 
neutral corporations, but also within Section 39 whiclk 
prohibits judicial return of vested property to German or 
Japanese nationals. The Government’s contention is that 
in some manner “national of Germany” in Section 39 shall 
be defined in accordance with the definition of “foreign 
national” in Section 5(E) (ii) of Executive Order 8389 
as including any corporation controlled by, or a substantial 
part of the stock of which is owned or controlled by, a 
foreign national. The Government does not advance its 
argument under Section 39 as an independent basis for 
decision but merely in support of a legal conclusion that 
if Plaintiff is an enemy under Section 2 it is also an enemy 
under Section 39. 

By the use of this argument the Government has at¬ 
tempted to expand and extend the definition of enemy as 
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set forth in Section 2 of the Trading With the Enemy Act 
Section 39 was enacted into law for one purpose, namely, , 
to provide funds to pay claims of certain persons who were 
prisoners of war of Germany and Japan. The legislative 
history shows clearly that the sole purpose of this section 
was to declare that Congress would not generally return \ 
properties which had been seized from enemies as it had 
done after World War I. In the committee reports which 
accompanied this legislation it was clearly shown that the i 
words “national” and “enemy” were used interchange¬ 
ably.* As a matter of fact, Mr. John Ward Cutler, Acting 
General Counsel of the Office of Alien Property Custodian 
responsible for the drafting of this legislation, in his testi¬ 
mony before the Congressional Committees states that 
Section 39 was designed specifically to prohibit the return 
of properties to “enemies”.* * 

In addition it may be stated briefly that the Govern¬ 
ment’s contention is erroneous for several more reasons: 

i 

1. The Government’s contention has been rejected by the 
courts on the ground that national of Germany or Japan 
in Section 39 must be defined according to the ordinary 
meaning of these statutory words enacted in 1948 and not , 
in accordance with the administrative definition of “foreign 
national” in Executive Order 8389, promulgated in 1941 
for entirely different purposes. Kothira Jinsha v. Mc¬ 
Grath, 90 F. Supp. 892, 896 (D. Haw). The court pointed 
out that application of an administrative definition of 
“foreign national” and the denial of an independent judi¬ 
cial determination of enemy status of the Plaintiff domestic 
corporation alleged to be enemy controlled would raise i 
a most serious question of the constitutionality of Section 
39. Similarly this Court, in Zander v. McGrath , 85 App. 

# H. R. 976, 80th Cong., 1st Seas., p. 2. 

** Hearings on H. E. 873, 80th Cong., 1st Sess., p. 264. 
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D. C. 334, 177 F. (2d) 649, in an action to recover vested 
property, refused to be bound by the enemy test incorpo¬ 
rated in Section 32 for use in cases of voluntary adminis¬ 
trative return.* Similarly, in Nagano v. Clark, 8^F. Supp. 
897, 900 (N. D. Ill.) the Court did not believe Section 39 
“relevant to a case brought under Section 9(a).” 


n- 


2. The Government's contention is similar to the co 
tention on the former appeal in this case that by the 1941 
amendment of Section 5(b) of the Act, under which Execu¬ 
tive Order 8389 was promulgated, Congress intended jto 
withdraw the judicial remedy under Section 9 from ahy 
foreign national and relegated Plaintiff and all other 
neutral foreign nationals to the uncertain remedy of volun¬ 
tary administrative return. This Court and the Supreme 
Court of the United States rejected that contention apd 
held that the amendments of the statute were not intended 
to deny a friendly foreign national recourse for a judicial 
determination of enemy status. There is not the slightest 
suggestion in the extensive legislative history of Section 
39, and the Government does not contend otherwise, that 
“national” was intended to have any meaning other than 
the ordinary meaning of the word or was intended tp 
amend Section 2 and Section 9 of the Act. 


3. The Government's contention also fails because the 
definition in Section 5(E) (ii) of the Executive Order merely 
provides that control of a domestic corporation by a foreign 
national may make the corporation a foreign national for 
purposes of freezing funds and sequestration of property. 
The definition does not in any way refer to enemy national^ 

* The decisions holding that citizens of Germany residing in the United 
States are nationals of Germany within Section 39 also are based 
on the ordinary meaning of the statutory words and not upon the ad* 
ministrative definition of foreign national advanced here by the Gov 
eminent. Guessefeldt v. McGrath, 89 F. Supp. 344 (D. C. Dist. Col.) \ 
Schill v. McGrath, 89 F. Supp. 339 (S. D. N. Y.). 
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or state that control by the enemy makes a non-enemy 
corporation an enemy national to whom return is forbidden 
even in a judicial action. Moreover, this administrative 
definition is expressly modified by Section 10(a) of the 
later Executive Order 9193 of July 6, 1942 (7 F. R. 5205, 
printed in the Government’s Brief, appendix p. v., but 
curiously not referred to in the Government’s argument) 
which expressly limits the definition of “foreign national” 
in Section 5 of Executive Order 8389 insofar as persons 
not in enemy territory are concerned by the proviso that 
persons, including corporations, not in enemy countries 
shall not be deemed enemy nationals unless the Custodian 
determines: (i) that such a person is controlled by or act¬ 
ing for (including cloaks for) an enemy, or (ii) such per¬ 
son is a citizen or subject of an enemy country and within 
an enemy occupied area, or (iii) that the national interests 
of the United States require such a person to be treated 
as a national of a designated enemy country. This defini¬ 
tion and this Executive Order had as their purpose the 
granting to the Custodian of the broadest power to vest 
and supervise during hostilities property believed to be¬ 
long to enemies. They do not purport to have anything 
whatever to do with the definition of “enemy” for pur¬ 
poses of a court action such as the present action under 
Section 9 to recover vested property. In such a case the 
determination whether the plaintiff seeking judicial relief 
is an enemy has not been left by Congress to unrestricted 
definition by Executive Order and uncontrolled determina¬ 
tion by the Custodian. The question whether a plaintiff, 
such as the Plaintiff in this case, may be denied recovery 
of its vested property on the ground that it is an enemy 
rests on the statutory definition of “enemy” provided by 
Congress as interpreted by the courts. 


» 


4. Furthermore, when Congress in Section 32(a)(2)(E) 
sought to define the degree of enemy ownership or control 
of a corporation which would exclude voluntary retjirn 
without judicial suit, it did not adopt the standard of con¬ 
trol set forth in the administrative definition in the Execu¬ 
tive Order but provided for a 50% or more stock ownership 
or control by enemies (App. Br. pp. 84-86). A fortiori if 
the administrative definition was not adopted by Congress 
for voluntary return it cannot be transported into Section 
39 to prevent judicial return. As stated above this Court 
has held in Zander v. McGrath, supra, that the definition 
in Section 32 does not govern the definition of “enemy” in 
a judicial suit to recover property. A fortiori the much 
looser definition of “ownership or control” in the Executive 
Order cannot govern the interpretation of Section 39 to 
prevent return in this judicial action. 

The Usufruct Was Destroyed by Waiver 

In our main brief (pp. 67-70) we have set forth the facts 
which establish that the usufructuary interest of the ptlr- 
ents von Opel had been waived. The uncontroverted tesji- 
mony of Fritz von Opel, Dr. Gros and Reichsbank Director 
Wilhelm established that the question of waiving the par¬ 
ents von OpePs interest was discussed with the German 
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officials. It is interesting to note that Reichsbank Dire 
tor Wilhelm was brought to the United States by the Gov¬ 
ernment for a deposition (R. 1049). His testimony was 
so damaging to the Government’s case that testimony from 
that deposition was offered not by the Government but 
by the Plaintiff (R. 1050). The evidence in the record 
together with the subsequent conduct of Wilhelm von Opel 
leave no doubt that a waiver had been in fact accomplished. 

The Government in its brief (p. 85) makes a point of 
the fact that a license was required for such a waiver 
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under the Foreign Funds Control regulations of the Ger¬ 
man government and that none was obtained. But Dr. 
Otto Kauffmann, Plaintiff’s Swiss law expert, testified that 
the Swiss government would disregard the license require¬ 
ments of the German government and on the facts of this 
record would bar any attempt by the usufructuaries to 
control the Plaintiff corporation. This testimony on Swiss 
law was supported by several Supreme Court cases of 
Switzerland and was uncontroverted. The reason given 
by the lower court for disregarding this evidence was a 
statement to the effect that such action would not be in 
the interests of Wilhelm von Opel. The record lays no 
foundation for such a conclusion. As a matter of fact, 
the reverse is true. 

At the Least Plaintiff Is Entitled to a New Trial 

Plaintiff believes that it is entitled to a reversal of the 
judgment of the trial court principally because the enemy 
usufructuaries did not own and control Plaintiff. But at 
least Plaintiff should not be deprived of its substantial 
property without a new trial for several reasons in addi¬ 
tion to the reason already stated (App. Br. p. 71). The 
case involves issues of the greatest importance in the apr 
plication of the Trading With the Enemy Act and in the 
foreign commercial relations between the United States 
and other states involving the reciprocal protection to be 
given to corporate investments here and abroad. The 
opinion, findings and conclusions of the trial court do not 
provide a sufficient basis for applying the doctrine of 
enemy taint to Plaintiff, a neutral foreign corporation, for 
several reasons: 


1. The Court refused to consider the separate evidence 
and legal argument on the separate interest of Fritz von 


Opel in Plaintiffs shares even if the usufructuary interest 
therein for the life of the snrvivor of his parents is con¬ 
sidered enemy property. That issue should be decided in 
this case and Fritz von Opel should not be relegated to 
the expense and delay of an independent suit. On a re¬ 
trial the extent of the enemy interest should be carefully 
defined and separated from the remaining interest of Fritz 
von Opel in Plaintiffs shares because if any interest] of 
Fritz von Opel is confiscated he has not even the recoujrse 
open to a Gorman national to have the German government 
repay him (App. Br. p. 88). As a neutral Fritz von Ojpel 
has no remedy for the confiscation of his interest except 
that afforded in this litigation. 

2. No finding was made that the usufructuaries con¬ 
tinued in co-possession of Plaintiffs shares although the Ex¬ 
perts were in agreement (B. 314, 1351) that continued co¬ 
possession was absolutely necessary for continuance of the 
usufruct. Where as here the entire case for confiscation lof 
substantial property rests on an alleged interest in the 
property pursuant to German law, final judgment should 
not be rendered without a finding on the indisputably 
necessary condition under German law for the maintenance 
of the alleged interest 

The P l aintiff earnestly submits such important issues 
should not be decided adversely to Plaintiff on such in¬ 
complete findings and conclusions. If as a matter of law 
Plaintiff is not entitled to judgment this Court, in the 
exercise of its supervisory jurisdiction, should return the 
case to the district court for a new trial. 


CONCLUSION 

1. The 1941 amendment of Section 5(b) of the Act em¬ 
powered the Custodian to block or even vest the property 
in the United States of any foreign national, whether enemy 
or not. The exercise of this power effectively prevented 
the use of any such assets, including the assets vested in 
this case, on behalf of an enemy during the war. The 
simple question which remains before this Court for deci¬ 
sion is whether the facts justified the further step of con¬ 
fiscation of the property as being “enemy tainted”. The 
Supreme Court in Uebersee v. Clark, supra, has stated 
that Congress, by amending Section 5(b) in 1941, must 
have also intended to extend the definition of “enemy” 
under Section 2 in order to prevent an enemy from obtain¬ 
ing the return of property held under a neutral cloak dur¬ 
ing the war. To construe Section 5(b) otherwise would 
be to permit an enemy cloaking to succeed by return of 
the vested property after the war. The basic question 
here, therefore, was whether the Plaintiff was a cloak under 
which an enemy, within the statute, Wilhelm von Opel, 
owned and controlled the vested property. The Govern¬ 
ment sought to establish that the Plaintiff was a cloak 
primarily by its contention that the gift was a sham, but 
the trial court rejected this contention and held that the 
gift was valid and transferred ownership of the property 
to a neutral, Fritz von Opel. This decision that Wilhelm 
von Opel had not reserved any secret interest in the 
property and that the substantial and publicly known gift 
to his son was valid should have resulted in judgment for 
the Plaintiff. 

2. The subsidiary contention now advanced by the Gov¬ 
ernment on this appeal that Wilhelm von Opel actually 
controlled Plaintiff and the vested properties through the 
supposed agency of Dr. Frankenberg, fails both as a mat- 
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ter of fact and as a matter of law. Dr. Frankenberg, on be¬ 
half of Wilhelm von Opel, as we have demonstrated, did not 
exercise, and could not have exercised, actnal control ovjer 
the Plaintiff and over the American corporations in which 
the Plaintiff owns shares. Before the war and in 1940 
Dr. Frankenberg left Switzerland, where the Plaintiff 
Swiss corporation’s corporate affairs were conducted, and 
came to the United States. He did not seek to control tie 
Plaintiff and the American corporations whose shares 
have been vested. He became a citizen of the United States 
and certainly, in the absence of proof to the contrary, it 
must be presumed that he did not act on behalf of an 
enemy and against the interests of his adopted country. 
Indeed, even if he had attempted to control the America^ 
corporations through the Plaintiff, a Swiss corporation, 
no such control over the vested property can be established 
because the independent American managements of the 
American corporations would not have responded to any 
such efforts of control. 

3. The subsidiary contention relied on by the court be¬ 
low, after rejecting the Government’s main contention of 
sham, to the effect that the non-concealed usufruct constil 
tuted ownership of Plaintiff’s shares and of the vested 
shares of the American corporations, and that such owner¬ 
ship constituted enemy taint of Plaintiff, was erroneous as 
a matter of law on two grounds. Firstly, such a usufructu¬ 
ary interest in Plaintiff’s shares did not constitute enemy 
taint because actual control of a neutral corporation, not 
a mere interest in its shares, proprietary or otherwise, 
is required for enemy taint Secondly, the usufruct was 
not ownership either of the Plaintiff’s shares or of the 
vested shares of the American corporations any more than 
a mortgage on property, which in some respects might 
give greater rights than a usufruct, is ownership of the 
property. 




4. But even if the usufruct, which is the sole possible en¬ 
emy interest in this case, can be considered as some in¬ 
direct ownership of the vested property, it follows that 
the Custodian is retaining too much. The very most the 
Custodian can do, accepting all of the Government’s 
theories, is to vest the usufructuary interest and direct 
the American corporations to pay 80% of the dividends 
on the vested shares to the Custodian. On any theory the 
Custodian should not retain the remaining interest in 
Plaintiff’s shares. 
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